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 The Nagorno-Karabakh conflicts are recognized as among the 

most complex conflicts with respect to determining the nature and 

classification of the hostilities, raising important questions such as 

the characterization of the conflicts, the violations of international 

humanitarian law (IHL) committed by the parties to the conflict, 

and their international responsibility for breaches of their 

international obligations. This study first examines the armed 

conflicts between Armenian non-state armed groups (NSAGs) and 

the military forces of the Azerbaijan Soviet Socialist Republic 

during the years 1988–1991, and then turns to the examination of 

the 1991 conflicts between the Republics of Azerbaijan and 

Armenia, which laid the groundwork for the 44-day hostilities of 

2020. Using a descriptive-analytical method, this article examines 

reports, cases, and resolutions issued by the Security Council, as 

well as statements by international bodies, in order to assess the 

violations committed by the parties to the Nagorno-Karabakh 

conflicts. By taking the Draft Articles on State Responsibility as its 

point of reference for attributing the violations committed, Fourth 

Geneva Convention 1949, and relying on credible international 

evidence, the present study seeks to hold the governments of 

Azerbaijan and Armenia, as well as the members of Armenian 

NSAGs responsible for their acts in violation of IHL.   
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1. Introduction 

The Nagorno-Karabakh conflict is recognized as one of the bloodiest conflicts in the South Caucasus 

region in recent decades, having caused irreparable harm to the people on both sides of the conflict. The 

first sparks of the Nagorno-Karabakh conflict date back to the 1980s and gradually intensified following 

the independence movement of Armenians living in the Nagorno-Karabakh region and the repression 

carried out by the military forces of the Azerbaijan Soviet Socialist Republic. During the years 1988–

1991, internal unrest and disturbances gradually turned into armed conflicts between Armenian non-

state armed groups and the forces of the Azerbaijan Soviet Socialist Republic which, following the 

collapse of the former Soviet Union and the emergence of a vacuum of central authority, changed in 

character from a non-international armed conflict (NIAC) into an international armed conflict (IAC) 

through the direct intervention of Armenia. 

The First Nagorno-Karabakh War continued from 1991 to 1994 and was ultimately brought to an end 

by a ceasefire agreement between the parties, concluded through repeated efforts by the Minsk Group. 

It was not unexpected that the ceasefire would not last long, since Azerbaijan had lost a large part of its 

territorial lands and was seeking to regain the lost areas. Finally, in 2020, the Second Nagorno-Karabakh 

conflict took place and, due to Azerbaijan’s military and logistical superiority, ended after 44 days and 

the recapture by Azerbaijan of nearly all the territories it had lost. 

The designation of an armed conflict under international law is not a mere academic exercise. It 

establishes the body of rules applicable to the parties to the hostilities and thus the extent of their legal 

obligations and potential liability under international law. In this context, assessing the difference 

between an NIAC and an IAC is of paramount importance. According to the International Criminal 

Tribunal for the former Yugoslavia’s (ICTY) criteria, the existence of at least two organized parties and 

the required intensity of hostilities are prerequisites for the recognition of an NIAC, while the 

internationalisation of a conflict through the direct involvement of a foreign State or through the 

fulfillment of the ‘overall control’ test leads to the classification of the conflict as an IAC, with the 

consequence that the full corpus of the Geneva Conventions 1949 and Additional Protocol I (AP I) 

becomes applicable. 

As in all IAC or NIAC, civilians bear the greatest losses; the conflicts that took place over three different 

decades in the Nagorno-Karabakh region were no exception. These conflicts caused injury, death, 

displacement, forced transfer, and other forms of irreparable harm to the civilians living in the Nagorno-

Karabakh region. All of the violations of IHL committed in these conflicts occurred while the rights of 

civilians were protected under the four Geneva Conventions 1949, especially the Fourth Convention 

relating to the Protection of Civilian Persons, as well as its AP I and II. The protection of civilians’ rights 

under the international instruments accepted by the international community provides the basis for 

holding the actors involved in the Nagorno-Karabakh conflicts responsible. The most important 

instrument under which it is possible to hold violators of IHL and the international obligations of the 

parties to the conflict accountable is the 2001 Draft Articles on State Responsibility. 

 

The Nagorno-Karabakh Case Study in Details 

The hostilities in the Nagorno-Karabakh region represent one of the most significant recent armed 

conflicts in the wider region of the South Caucasus. The conflict initially started as a NIAC and 

subsequently escalated into a full-fledged IAC. 

Classification of Nagorno-Karabakh Conflicts in Legal Terms 

Determining the type of the hostilities that took place in Nagorno-Karabakh is important for identifying 

the law and rules governing those hostilities under Additional Protocols I and II to the Geneva 

Conventions 1949, because greater protection for civilians depends on the classification of the conflict 

and the application of the relevant governing rules. Accordingly, the Nagorno-Karabakh hostilities must 
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be classified as either international or non-international. 

 

NIAC in Nagorno-Karabakh during 1988-1991 

For a conflict to be deemed non-international, two threshold criteria must first be considered. According 

to the case law of the ICTY, the existence of at least two organized parties and a particular intensity of 

hostilities is necessary for a conflict to be regarded as non-international [1]. The conflicts that occurred 

between Armenian separatists and the forces of the Azerbaijan SSR possessed both characteristics, 

organization and high intensity [2]; therefore, in accordance with the criteria of the ICTY, Nagorno-

Karabakh conflict (1988_1991) can be regarded as a NIAC.  

The first Nagorno-Karabakh conflict in 1988, is classified as a NIAC. In pursuit of secession from 

Azerbaijan, the Armenians residing in the Nagorno-Karabakh region entered into an armed conflict with 

the Azerbaijan SSR [3]. The ICTY Appeals Chamber has held, with respect to the internationalisation 

of NIACs, that the ‘overall control’ test by a third State must be satisfied [4]. However, with respect to 

the conflict between Armenian NSAGs and the Azerbaijan SSR, the Armenian forces issued no formal 

or informal acknowledgment of support by Armenia, and, on the other hand, the Government of Armenia 

denied allegations of support during 1988–1991 [5]. As a result, the conflicts during 1988–1991 in 

Nagorno-Karabakh region remained as a NIAC. 

 

Internationalisation of the Nagorno-Karabakh Conflict 

Following the independence of the Republics of Armenia and Azerbaijan from the Soviet Union in 1991, 

Armenian secessionists voted for the independence of Nagorno-Karabakh by holding a referendum on 

10 December 1991, and on 28 December of the same year, Nagorno-Karabakh unilaterally declared its 

independence [6]. Armenia’s support for this process led to an escalation of tensions [7].  At a later 

stage, with Armenia’s direct involvement and the occupation of Khojaly, Aghdam, Jabrayil, Fuzuli, 

Gubadli, Zangilan, and Horadiz [8]. With the direct involvement of Armenia and subsequent territorial 

occupations, the legal character of the hostilities shifted to an IAC. In confirmation of Armenia’s direct 

involvement, due attention must be paid to the resolutions adopted by the United Nations Security 

Council (UNSC). 

The UNSC issued Resolutions 822, 853, 874, and 884 in relation to the occupation of the areas 

surrounding Nagorno-Karabakh, which respectively concerned the condemnation of the occupation of 

the Kalbajar; the occupation of the city of Aghdam and the surrounding areas; an emphasis on the 

continuation of ceasefire violations and the escalation of hostilities; and the occupation of the Zangilan 

and Horadiz [9]. 

Another indicator of the international character of this conflict can be seen in the efforts undertaken by 

the Minsk Group to establish a ceasefire between Armenia and Azerbaijan [10]. Therefore, the conflicts 

that occurred after the declaration of independence by Nagorno-Karabakh are international in nature. 

Importantly, the Republic of Nagorno-Karabakh which formed after the 1988–1991 conflicts were not 

recognized as a State during 1994–2020 by any of the countries of the world [11]. According to Article 

1 of the Montevideo Convention 1933, ‘a State should have the following qualifications: a defined 

territory, a permanent population, a government, and the capacity to enter into relations with other 

States,’ [12]. Ultimately, the existing ceasefire between the parties did not last long and therefore the 

2020 war which occurred between Armenia and Azerbaijan is classified as IAC [13]. 

According to Article 1 of AP I, conflicts which NSAGs, in the exercise of their right of self-

determination, fight against colonial domination, foreign occupation, or racist regimes are classified as 

IAC [14]. Prior to the collapse of the former Soviet Union, the Armenians residing in the Nagorno-

Karabakh region invoked the right of self-determination and sought separation from the Azerbaijan SSR. 

However, it should be noted that, under the Soviet Constitution, alteration of republican boundaries was 
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possible only by mutual agreement [15]. After the dissolution of the Soviet Union and Azerbaijan SSR’s 

independence in 1991 [16], the Armenians residing in Nagorno-Karabakh once again invoked their right 

of self-determination, unilaterally declared independence and entered into an armed conflict with 

Azerbaijan [17]. 

 

IHL Violations in Nagorno-Karabakh Conflicts 
With the outbreak of the armed conflict between non-state armed groups and the forces of the Azerbaijan 

Soviet Socialist Republic, the parties to the conflict committed significant violations of IHL. These 

violations were not confined to the period preceding the dissolution of the Soviet Union but continued 

to extend into the subsequent decades. 

Identifying Early IHL Violations (1988–1991) 

With the onset of demonstrations in the capital of Armenia in support of the Armenian separatists 

residing in the Nagorno-Karabakh region, the former Soviet forces, accelerated the forced displacement 

of the Azerbaijani population from Armenia and of Armenians from Azerbaijan. The expulsions and 

internal displacement of Azerbaijanis occurred in two stages. First, during 1988–1990, according to 

available statistics, approximately 167,000 Azerbaijanis were forcibly expelled from Armenia or 

compelled to leave their homes [18]. Then, in late 1991, a further wave of expulsions occurred and 

according to the figures announced in 2010 by the State Committee for Refugees and Internally 

Displaced Persons (IDPs) of the Republic of Azerbaijan, 586,013 persons were registered as IDPs, the 

majority of whom were Azerbaijanis [19].  Among other actions that violated IHL in the period prior to 

the collapse of the Soviet Union, one may note attacks by Azerbaijani military forces on the village of 

Asgaran in the Nagorno-Karabakh region on 22 February 1988, which resulted in serious harm to the 

civilian inhabitants of that village [20]. On 27–29 February 1988, a large number of Armenians were 

killed. This can be regarded as an event that intensified the flight and abandonment of homes by 

Armenians residing in Azerbaijan [21]. Armenians also faced deportations and expulsions from 1988 to 

1990, and approximately 300,000 to 350,000 of them were compelled to leave their places of residence 

[22]. 

 

Identifying IHL Violations in different decades 

The majority of Armenians residing in the Nagorno-Karabakh region [23] provided a basis for advancing 

their secessionist claims. Local armed groups undertook measures aimed at the expulsion of 

Azerbaijanis in the Nagorno-Karabakh region and killed fleeing civilians, thereby fueling widespread 

public anger in Azerbaijan and triggering large-scale protests in the capital of Azerbaijan [24]. With the 

reduction of Soviet control over the Nagorno-Karabakh region, Armenian militias progressively 

escalated their activities, and in 1990–1991 escalated their conduct by laying ambushes around villages 

and towns and capturing numerous individuals, who were then tortured or killed [25]. After the 

intervention of the Governments of Azerbaijan and Armenia in the Nagorno-Karabakh conflict, 

numerous violations followed; among the most important of these were Azerbaijan’s attacks against the 

city of Stepanakert from 1991 to 1992. According to a Helsinki Watch report, in May 1992 the houses 

of Stepanakert city were severely damaged as a result of the bombardment of that city by Azerbaijan 

[26]. The air attacks reportedly left approximately 40 civilians dead and 100 wounded [27]. It is also 

worth noting that the abduction of Lev Avakov-Leonov, an 85-year-old man, from his home in Baku by 

four unknown individuals on 21 March 1992, who was kept as a hostage for exchange with Armenians 

in the city of Aghdam [28]. 

On 25 and 26 February 1992, Armenian forces committed grave violations of IHL [29]. Among these 

actions were the attacks against Khojaly and the resulting grave violations of IHL [30]. Despite the 

resistance of the minority inhabitants of that city from 25 February until the following morning [31]. 

Following the siege of the city, 2,500 residents were forced to leave their homes to save their lives, many 
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of whom were unable to reach safety and were mutilated, killed, or wounded and captured by Armenian 

forces [32]. It should be noted that among the victims of these actions were children, women, and the 

elderly, who came under attack by Armenians [33]. Among other violations of IHL by Armenia and 

Armenians residing in the Nagorno-Karabakh region, were the attacks against Shusha on 8 May 1992, 

which led to the capture of some of the inhabitants as well as the forced displacement of many of them 

[34]. During the First Nagorno-Karabakh War, 20,000 civilians were killed by Armenians and 50,000 

of them became disabled; it is also noteworthy that, due to the violence perpetrated by Armenians, 

100,000 people were forced to abandon their homes [35]. 

Despite the 1994 ceasefire, the dispute did not end [36], and the ‘Four-Day War’ broke out in April 

2016, which apparently came to an end through Russian mediation [37]. However, this state of affairs 

did not last long, and Second Nagorno-Karabakh conflict which began on 27 September 2020, lasted 

for forty-four days [38]. Among the actions attributable to Azerbaijan were attacks carried out against 

the Nagorno-Karabakh region, in which the missiles and drones employed resulted in the destruction of 

residential buildings and the displacement of the Armenian population residing in that region [39]. In 

addition, the targeting of civilians, ill-treatment, and killings reported as intentional were among the 

reports that were published. During this forty-four-day conflict, after capturing two Armenians, one of 

whom was a civilian, Azerbaijani forces wrapped them in the Nagorno-Karabakh flag and killed them 

by gunshot after torturing them [40]. It should be noted that after Azerbaijani forces seized villages and 

various areas of Nagorno-Karabakh, they committed violations of IHL such as extrajudicial executions, 

beheadings, mutilation of corpses, torture, and other forms of ill-treatment of civilians, all of which were 

reported by Amnesty International [41]. The attacks carried out by Azerbaijan inflicted the greatest harm 

on males aged 15 to 49, whereas women suffered the least harm [42]. 

Conversely, Armenia, by violating the ceasefire and conducting long-range strikes against locations 

beyond the border areas and the frontline [43], employed disproportionate missile weaponry with an 

estimated margin of error of 100–1,000 meters in Ganja, Barda, and Gashalti, thereby violating the 

principle of proportionality in attack. Despite Armenian officials’ claims regarding the presence of 

military assets in the aforementioned areas, attacks carried out against residential zones are unlawful 

under IHL, because the principle of military necessity was not observed and the weapons employed 

lacked sufficient capacity to distinguish between military and civilian targets [44]. A clear example in 

this regard was the strikes on Ganja, which damaged residential premises, historical sites, medical 

facilities, civilian infrastructure, and schools [45]. Another issue was the failure to provide a complete 

map of mined areas in the Nagorno-Karabakh region; although Armenia claimed that these maps had 

been fully handed over to Azerbaijan, Azerbaijan disputed those claims. The measures taken by Armenia 

served to prevent the return of the former residents of the Nagorno-Karabakh region and acted against 

to its international obligations to facilitate the return of displaced persons [46]. In addition, based on 

media reports and images, the necessary measures to distinguish journalists from military personnel 

were not taken [47]. 

The conduct of the Republics of Armenia and Azerbaijan gives rise to their international responsibility; 

however, the responsibility of NSAGs for their own violent acts renders the examination of this issue 

all the more important. 

 

Requirements for State Responsibility under the 2001 Draft Articles on State 

Responsibility 
As a consequence of breaches of international obligations by the belligerent States, international 

responsibility is incurred by the States concerned. In establishing the responsibility of States responsible 

for violations of IHL, particular attention should be paid to two essential elements: the existence of a 

breach of an international obligation and the attribution of the conduct in question to the State concerned 

for the purpose of establishing its international responsibility. 

 

Attribution 
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An act or omission gives rise to the international responsibility of a state only when it is attributable to 

that state. Pursuant to Article 2(a) of the 2001 Draft Articles, an internationally wrongful act of a state 

exists when conduct, whether consisting of an act or an omission, is attributable to that state under 

international law. Therefore, the attribution of conduct to a state constitutes one of the essential elements 

for the establishment of international responsibility, and in its absence, such responsibility cannot arise. 

Attribution is not limited solely to the acts of official organs and state authorities; rather, the conduct of 

entities or individuals acting in the exercise of elements of governmental authority may also be 

attributable to the state, even where they exceed the scope of their authority [48]. Furthermore, pursuant 

to Article 8 of the Draft Articles, the conduct of non-state groups is attributable to a state where those 

groups act under the direction or effective control of that state. 

 

Breach of International Obligations 

Another essential element for the establishment of a state's international responsibility is the breach of 

an international obligation, which determines when a particular conduct constitutes a wrongful act. Such 

obligations may arise from treaties, customary international law, or the general principles of 

international law. Pursuant to Article 12 of the 2001 Draft Articles, a breach of an international 

obligation occurs when the conduct of a state is not in conformity with what is required by that 

obligation, regardless of the source or nature of the obligation. In other words, whenever a state, through 

an act or omission, violates its international obligations, the second element of international 

responsibility is established. In this regard, the occurrence of damage is not a necessary condition for 

the existence of a breach. Therefore, even where a violation of an international obligation occurs without 

causing any material damage, the international responsibility of the state may still be invoked [49]. 

 

International Responsibility of Actors in Nagorno-Karabakh Conflict 
In light of the violations committed by the governments of Azerbaijan and Armenia during the IAC, 

examining their responsibility is of significant importance. Nevertheless, despite the limitations 

associated with holding non-state armed groups responsible, studying the responsibility of these groups 

for their own violations of IHL is of greater importance. 

 

International Responsibility of the Republic of Azerbaijan during the First War 
Among the violations of IHL committed during the Nagorno-Karabakh conflict were the artillery attacks 

against the village of Maragha on 10 April 1992, which resulted in the deaths of 43 civilians, and the 

shooting of a bus carrying Armenian civilians on 24 April 1992, leading to the deaths of numerous 

civilians. According to reports issued by impartial fact-finding bodies and Human Rights Watch, these 

acts are attributable to the Republic of Azerbaijan. 

Although Azerbaijani authorities have attributed these acts to non-state armed groups, credible 

international reports indicate the existence of evidence demonstrating the effective control and direction 

of these forces by Azerbaijani commanders [50]. However, the important point is that, notwithstanding 

the existence of credible international sources, as the International Court of Justice (ICJ) observed in the 

Bosnian Genocide case, " claims against a State involving charges of exceptional gravity must be proved 

by evidence that is fully conclusive." [51] Accordingly, particular attention must be paid to Article 8 of 

the Draft Articles on Responsibility of States for Internationally Wrongful Acts, which expressly 

provides that the conduct of persons or groups acting on the instructions of, or under the direction or 

effective control of, a State shall be attributable to that State. Therefore, allegations concerning such 

serious violations of IHL should be examined through the prism of the effective control exercised by 

the Azerbaijani military forces and command structure, rather than merely on the basis of overall control 

or logistical support. Consequently, if it can be established that the armed groups which attacked the bus 

carrying civilians acted pursuant to instructions issued by the Azerbaijani authorities or that those 

instructions were subsequently acknowledged and adopted by them, international responsibility would 

be attributable to the Republic of Azerbaijan. In the absence of such proof, owing to the confidential 
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nature of the relevant documents, greater attention should be paid to Articles 4 and 8 of the Draft Articles 

on State Responsibility. In other words, if it is assumed that the armed groups responsible for the attack 

on the aforementioned civilian bus had been incorporated into the armed forces of the Republic of 

Azerbaijan within the meaning of Article 4, Azerbaijan could be held internationally responsible for 

their conduct without the need to satisfy the higher threshold of effective control required under Article 

8. Furthermore, under Article 12 of the Draft Articles, a breach of an international obligation occurs 

when the conduct of a State is not in conformity with what is required by that obligation. Accordingly, 

the necessary conditions for establishing the international responsibility of the Republic of Azerbaijan 

are fulfilled [52]. 

Other violations include attacks against civilian objects and infrastructure, the bombardment and 

shelling of schools, hospitals, and residential areas in Stepanakert, the use of rockets, damage to 

agricultural lands, and arbitrary detentions in Baku [53]. These acts violate fundamental principles and 

rules of IHL, including the prohibition of inhuman treatment and the killing of civilians, the prohibition 

of forced displacement, the prohibition of destruction of civilian property, the principle of distinction, 

the prohibition of attacks against civilian objects and medical facilities, the obligation to take 

precautionary measures in attack, the prohibition of hostage-taking, and the protection of displaced 

persons. 

Therefore, the Republic of Azerbaijan bears international responsibility for acts committed in violation 

of IHL and is under an obligation to make full reparation for the injuries caused, in accordance with the 

Draft Articles on Responsibility of States for Internationally Wrongful Acts. 

 

International Responsibility of Armenia in the First Nagorno-Karabakh War 

With regard to the Republic of Armenia, the heavy and sustained bombardment of civilians residing in 

Khojaly, the use of disproportionate weapons and tactics, mutilations and the desecration of corpses, 

inhuman treatment of prisoners and civilians, numerous instances of hostage-taking in Khojaly and 

Aghdam, the forced displacement of tens of thousands of civilians from Kalbajar, Lachin, and Aghdam, 

as well as the widespread burning, looting, and destruction of homes, industrial facilities, and civilian 

infrastructure, constitute clear violations of IHL. Furthermore, attacks against educational, cultural, and 

medical facilities represent additional instances of breaches of Armenia’s international obligations [54]. 

According to international reports and authoritative sources, including Human Rights Watch and the 

United Nations Security Council resolutions calling for the withdrawal of Armenian armed forces from 

the Nagorno-Karabakh territories, these acts are attributable to the Republic of Armenia. Although 

Armenia attributes some of these acts to the autonomous Armenian forces, the available evidence 

indicates the existence of effective control and continuous direction exercised by Armenia. For example, 

in its judgment against Armenia, the European Court of Human Rights, after examining extensive 

evidence, concluded that Armenia had provided substantial military, political, and financial support to 

the Armenian forces in Nagorno-Karabakh and that the military dependence of the Armenian non-state 

armed forces upon Armenia was so significant that, without such support, their political and military 

existence in Nagorno-Karabakh would not have been possible [55]. 

The violations committed by Armenia include breaches of the prohibition of inhuman treatment and the 

killing of civilians, the prohibition of torture and inhuman treatment of prisoners of war, the prohibition 

of pillage of civilian property, the prohibition of forced displacement, the principle of distinction, the 

obligation to take precautionary measures in attack, the prohibition of hostage-taking, and the protection 

of displaced persons. Accordingly, the conduct of the autonomous military forces of Nagorno-Karabakh 

is likewise attributable to the Republic of Armenia pursuant to Article 8 of the Draft Articles on 

Responsibility of States for Internationally Wrongful Acts. Furthermore, under Article 12 of the Draft 

Articles, a breach of an international obligation has occurred, and the Republic of Armenia is therefore 

internationally responsible for its internationally wrongful acts. 
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International Responsibility of Azerbaijan during the Second Nagorno-Karabakh War 
During the Second Nagorno-Karabakh War, the Republic of Azerbaijan committed various violations 

of IHL, including attacks against civilians, the use of prohibited weapons, inhuman treatment of 

prisoners of war, destruction of civilian infrastructure, and violations of the principles of distinction and 

proportionality. Pursuant to Article 1 of the Draft Articles on Responsibility of States for Internationally 

Wrongful Acts, every internationally wrongful act of a State entails its international responsibility. 

Under Article 2, such responsibility arises where the conduct is attributable to the State and constitutes 

a breach of an international obligation. Furthermore, according to Article 4, the conduct of State organs 

is attributable to the State. Accordingly, the conduct of Azerbaijani armed forces during the Second 

Nagorno-Karabakh War is attributable to the Republic of Azerbaijan [56]. 

Moreover, where a State breaches a peremptory norm of international law (jus cogens), Articles 40 and 

41 of the Draft Articles impose additional obligations upon that State, including the obligation to cease 

the wrongful conduct immediately, the duty of non-recognition of the situation created by the breach, 

and the obligation of other States to cooperate in bringing the unlawful situation to an end [57]. Given 

that many of the rules embodied in the Geneva Conventions 1949 and their Additional Protocols are 

regarded as peremptory norms, any violation thereof may give rise to the international responsibility of 

the offending State. 

Within this framework, Azerbaijan’s artillery, missile, and drone attacks that resulted in the death and 

injury of civilians [58] These acts should be examined within the framework of Articles 51 and 57 of 

AP I. Under Article 51 of AP I, the occurrence of incidental civilian casualties is not, in itself, prohibited; 

rather, what is prohibited are indiscriminate and disproportionate attacks. Accordingly, a possible 

defence available to the Republic of Azerbaijan with respect to its allegedly wrongful conduct may be 

that the attacks were directed against legitimate military objectives and that the resulting civilian 

casualties constituted unintended incidental harm. Therefore, in order to prevent the Republic of 

Azerbaijan from evading its international responsibility, particular attention should be paid to Article 57 

of AP I. Under this provision, the obligation to take precautions constitutes one of the essential 

conditions governing attacks against military objectives, and the parties to an armed conflict are required 

to take all feasible measures to verify military objectives and to select the means and methods of warfare 

that minimise incidental harm to civilians. In light of the repeated attacks carried out without any 

apparent modification of the methods of attack, a breach of the obligation to take precautions by the 

Republic of Azerbaijan appears plausible. Accordingly, reliance on Article 57 as the legal basis for 

establishing the international responsibility of the Republic of Azerbaijan appears more appropriate than 

reliance on Article 51. 

Furthermore, the torture of two Armenian detainees, one of whom was identified as a civilian, and their 

subsequent killing by Azerbaijani military personnel through close-range gunshots to the head [59] 

constituted violations of Common Article 3, Article 31 of the Fourth Geneva Convention, and Article 

75 of AP I. The forced displacement of residents, attacks against medical facilities and emergency 

vehicles, and the destruction of churches, monasteries, historical monuments, and agricultural lands 

represent further instances of breaches of Azerbaijan’s international obligations [60,61]. 

Therefore, by reason of its internationally wrongful acts and in accordance with the provisions of the 

2001 Draft Articles on Responsibility of States for Internationally Wrongful Acts, the Republic of 

Azerbaijan incurs international responsibility. 

 

International Responsibility of Armenia in the Second Nagorno-Karabakh War 
The Republic of Armenia, by violating the ceasefire and resorting to the use of force against the 

territorial integrity of the Republic of Azerbaijan, breached the fundamental principle of the prohibition 

of the use of force, which constitutes a peremptory norm (jus cogens) of international law. Since this 

action was initially undertaken by Armenia and was not authorised by the United Nations Security 

Council, reliance on the right of self-defence in this instance is not justified. Consequently, pursuant to 

Articles 1 and 2 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts, 

Armenia bears responsibility for its internationally wrongful acts. Furthermore, in light of the available 

evidence, the conduct of the Armenian forces operating in Nagorno-Karabakh, provided that they are 

found to have acted under the control or direction of the Armenian Government, is attributable to the 
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Republic of Armenia pursuant to Article 8 of the Draft Articles. 

The missile attacks against cities including Shamkir, Ganja, Mingachevir, Barda, Gabala, Goranboy, 

Khizi, and Absheron violated the principle of distinction and the prohibition of attacks against civilians 

and civilian objects, and were contrary to Articles 48, 51, and 52 of AP I [62], Common Article 3 of the 

Geneva Conventions 1949, and Article 27 of the Fourth Geneva Convention [63]. Furthermore, the use 

of vehicles bearing the Red Cross emblem for the installation of machine-gun turrets may also fall within 

the scope of Article 37 of AP I concerning the prohibition of perfidy [64]. Where such conduct is carried 

out by inviting the confidence of the adverse party with the intent to deceive for the purpose of killing, 

injuring, or capturing that party, it gives rise not only to State responsibility but also to individual 

criminal responsibility pursuant to Article 8(2)(b)(vii) of the Rome Statute [65]. Such intent may, to a 

considerable extent, be inferred from the installation of machine-gun turrets on vehicles displaying the 

Red Cross emblem. Such unlawful use also constitutes a violation of Articles 18 and 38 of AP I [66]. 

Moreover, the recruitment or use of children in the armed conflict with the prior knowledge of Armenian 

military commanders constitutes a violation of Article 77 of AP I [67]. In light of the various visual 

evidence depicting children present on the battlefield as part of the military forces, it appears possible 

to infer that the Armenian military commanders had prior knowledge of the children's age. Accordingly, 

the acts committed by Armenia likewise constitute breaches of its international obligations and give rise 

to the international responsibility of that State [68]. 

 

Accountability Framework of NSAGs 

Like States, members of NSAGs are also to be regarded as responsible for violations of IHL arising 

from their internationally wrongful acts. In this regard, particular attention must be paid to international 

custom, Common Article 3 of the Geneva Conventions 1949, the Rome Statute, and relevant judicial 

practice. 

 

Legal Bases for the Obligations of NSAGs under IHL 

According to Article 1 of the ‘Draft Articles on Responsibility of States for Internationally Wrongful 

Acts,’ States that commit a wrongful act in breach of their international obligations entail international 

responsibility. But what should be said regarding NSAGs? Given that these groups are not considered 

States and are not Parties to the Geneva Conventions 1949 and additional protocol II (AP II), on what 

legal basis can they be required to comply with such rules? According to the International Committee 

of the Red Cross’s Customary IHL Study, 161 rules have been recognized as customary [69]. In addition, 

Common Article 3 of the Geneva Conventions 1949 obliges all parties to the conflict, including NSAGs, 

to observe minimum humanitarian guarantees [70]. 

In this regard, the ICTY held that: ‘... certain treaty provisions, such as Common Article 3, have 

crystallized into customary international law, and all acts in violation thereof, whether committed in 

IACs or NIACs, entail individual criminal responsibility.’ [71] The International Criminal Tribunal for 

Rwanda (ICTR) likewise affirmed that the rules set out in Common Article 3 of the Geneva Conventions 

1949 are recognized as customary international law [72]. Moreover, the ICJ, in the Nicaragua case, 

stated that ‘in addition to supplementary rules concerning NIACs, Common Article 3 affords minimum 

protections of IHL.’ [73] 

In addition to the aforementioned courts, the Special Court for Sierra Leone (SCSL), in Prosecutor v. 

Sam Hinga Norman, on its 31 May 2004 jurisdiction decision, held as follows regarding NSAGs: 

‘Although only States can accede to international treaties, all parties to an armed conflict, whether States 

or non-State actors, are obliged to comply with the rules of IHL.’ [74] 

Consequently, in light of the practice and statements of the relevant tribunals, notwithstanding the 

inability of NSAGs to accede to international treaties, they remain obliged to comply with the rules 

contained in AP II, for the Protocol serves to complement the rules set out in Common Article 3 of the 
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Geneva Conventions 1949 [75]. Moreover, the inclusion of the phrase ‘each Party’ in Common Article 

3 is a basis for regarding non-State actors as bound [76]. 

 

Individual Criminal Responsibility of members of NSAGs 

As noted earlier, NSAGs are obliged to the minimum humanitarian protections set out in Common 

Article 3 [77], and, where the threshold for the application of AP II is met, they are likewise required to 

comply with that Protocol [78]. Since, unlike States, there is no dedicated international instrument 

concerning the responsibility of members of NSAGs, the question may arise as to the legal basis on 

which such groups can be held responsible for their wrongful acts that violate IHL. In response, one 

must resort to individual criminal responsibility. In this regard, Article 25 of the Rome Statute states 

that ‘any person who commits a crime within the jurisdiction of the Court shall be individually 

responsible.’ [79] For example, the International Criminal Court (ICC), in the case of Thomas Lubanga 

Dyilo, found him responsible for recruitment and active use in NIACs in the Ituri region of the 

Democratic Republic of the Congo [80]. 

In addition, Nuremberg Principle I on individual criminal responsibility stated that ‘any person who 

commits an act which constitutes a crime under international law is responsible therefor and liable to 

punishment.’ [81] Likewise, Articles 4 and 5 of the Statute of the ICTR declared that the Tribunal has 

jurisdiction to adjudicate violations committed by individuals in respect of Common Article 3 and AP 

II [82]. Finally, Article 1 of the Statute of the SCSL declared its jurisdiction to prosecute persons who 

have committed serious violations of IHL [83]. According to Sang-Hyun Song (St Petersburg State 

University President), the true value of the ICC lies not only in punishing past conduct, but also in 

deterring the commission of future crimes [84]. Nevertheless, such deterrence is not absolute, and it may 

be considered as conditional. Accordingly, the ICC’s deterrent effect has not been established as a 

definitive outcome and is more properly regarded as a theory supported by case-specific and conditional 

evidence [85]. 

If these non-State actors succeed in establishing a new State in part of the territory of the existing State 

or in territory under its administration, all their prior acts that violated IHL become attributable to the 

new State and are deemed acts of that State [86]. As a result, where members of NSAGs fail to achieve 

such an outcome, the individual criminal responsibility of members and commanders remains in force. 

Accordingly, the Armenian NSAGs operating in the Nagorno-Karabakh region, by virtue of having 

established the autonomous Republic of Nagorno-Karabakh, bear international responsibility for their 

violations of IHL.  

 

Conclusion 

The above discussion of the Nagorno-Karabakh conflict is a significant illustration of the complexity of 

classifying protracted armed conflicts that evolve in different phases and the challenges of attributing 

the international responsibility of the parties thereto. The conflict began as an NIAC between Armenian 

separatists and the forces of the Azerbaijan SSR in 1988 and was fundamentally altered following the 

dissolution of the Soviet Union and the direct military intervention of the Republic of Armenia, thereby 

becoming an IAC. The 2020 conflict, on the other hand, was an IAC from the beginning and it is in this 

context that the most widely reported breaches of IHL were committed by both sides. 

With regard to the international responsibility of the Republic of Azerbaijan, the evidence examined in 

this article establishes that the artillery attacks against the village of Maragha and the shooting of civilian 

buses during the First Nagorno-Karabakh War, as well as the missile and drone attacks resulting in 

civilian casualties during the Second War, are attributable to Azerbaijan pursuant to Articles 4 and 8 of 

the 2001 Draft Articles. The acts constituted violations of Azerbaijan’s international obligations under 

the Geneva Conventions 1949 and AP I. Armenia also became internationally responsible under the 

same framework for its actions, including the continued shelling of Khojaly, the forced eviction of 

civilian populations, the destruction of civilian infrastructure and the use of disproportionate weapon 
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systems in populated areas. 

Regarding the accountability of NSAGs, the analysis confirms that, even if they were not a party to the 

international treaties, the Armenian armed groups active in the Nagorno-Karabakh region were bound 

by the obligations of Common Article 3 of the Geneva Conventions 1949 and, when the relevant 

threshold was reached, those of the AP II. This finding is in line with the consistent jurisprudence of the 

ICTY, the ICTR, the ICJ and the SCSL.  

The case study of Nagorno-Karabakh in a broader context illustrates the function of strict legal 

classification as a premise for the application of IHL. When the nature of a conflict is either not properly 

classified or deliberately obfuscated by the parties to the conflict, the proper protective framework is 

not applied and civilians and other protected persons are left without the protections to which they are 

entitled. The Nagorno-Karabakh conflict offers further examples of the limitations of international 

accountability mechanisms in situations where there is no political will on the part of major powers to 

enforce compliance with IHL.  

The article’s findings ultimately reaffirm the primacy of the fundamental principles of IHL, distinction, 

proportionality, precaution and the prohibition of unnecessary suffering, and underscore the 

indispensable role of independent fact-finding, credible international reporting and robust judicial 

accountability mechanisms in giving effect to those principles. Only consistent and impartial application 

of these standards can make a meaningful contribution to the protection of civilians in armed conflict 

and to the effective fight against impunity of those responsible for violations of IHL. 
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