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 The digital economy, with its speed-driven nature, has fundamentally 

challenged the traditional concept of time in administrative processes. In 

this new ecosystem, delay in issuing business licenses is not merely a 

bureaucratic inefficiency but a destructive force that can lead to the loss 

of golden market opportunities, the collapse of competitive advantage, 

and even the certain demise of startups. Despite the critical importance of 

this issue, Iranian legal literature suffers from a theoretical vacuum in 

analyzing the foundations of state civil liability where "delay" is viewed 

as an independent harmful act, and judicial precedent has not clarified the 

legal status of actors in this field. Using a descriptive-analytical method 

and drawing upon library resources, this article seeks to fill this gap and 

provide a coherent theoretical framework for analyzing this type of 

liability. The findings of this research indicate that traditional foundations 

of civil liability, particularly the theory of personal fault of the employee, 

are insufficient to address the damages caused by systemic delay, 

necessitating a shift towards modern theories such as "strict liability" and 

the "risk theory." In this context, the "loss of chance" doctrine is 

introduced as an innovative solution to overcome the intractable 

challenge of proving the causal link between delay and ultimate damage. 

Furthermore, by analyzing the concept of the "right to time" as a 

fundamental right in the digital economy, this article argues that the 

"waste of time" of economic actors can itself be considered an 

independent compensable damage. The ultimate conclusion emphasizes 

the necessity of revising laws and judicial precedent and transitioning 

from an approach based on state immunity towards one of accountability 

and full compensation in the era of digital governance. 
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1. Introduction  
1.1. Statement of the Problem 

The digital transformation has fundamentally altered the paradigm governing the global economy, 

ushering in a new era in which speed and agility are prerequisites for survival and the key to success for 

economic actors. In this dynamic and competitive ecosystem, digital businesses and technology startups, 

unlike traditional enterprises, deal not in physical resources and tangible assets, but in "time" and 

"opportunity." In the platform economy, what distinguishes a startup from its competitors is not 

necessarily the superior quality of its product or service, but rather the "time to market" and the capture 

of market share before it becomes saturated by rivals. This phenomenon, referred to in strategic 

management literature as the "first-mover advantage," clearly demonstrates that in the digital economy, 

time is not merely a container or a backdrop for the occurrence of events, but is itself a "strategic asset" 

and a source of competitive advantage (Lieberman & Montgomery, 1988). Within this context, business 

licenses, as the gateway to formal market entry, play a vital role in this delicate equation. A fintech 

startup waiting several months to receive a license from the central bank, a digital health platform 

receiving its operating permit from the Ministry of Health after erosive delays, or an emerging 

cryptocurrency business lost in the labyrinth of licensing bureaucracy are all tangible examples of a 

silent crisis in the country's legal-administrative system—a crisis in which "licensing delay" has become 

not an exception, but a systematic practice. The fundamental question at the heart of this crisis, which 

has confronted the legal literature of the country with a serious challenge, is this: when a delay in issuing 

a license results in enormous damages to a digital business, on what basis can the state be held liable for 

compensating these damages? Can the traditional tort law system, which is primarily based on "positive 

harmful acts" and the "personal fault of the employee," adequately analyze and compensate for damages 

arising from a "failure to act in a timely manner"? The bitter reality is that Iran's legal system, like many 

other legal systems, is characterized by silence, ambiguity, and inefficiency in the face of state 

"omission" and "delay." The Civil Liability Act of 1960, as the primary document governing state civil 

liability in Iran, although recognizing state liability for the harmful acts of its employees in Article 11, 

is fundamentally based on "fault" and does not envisage the concept of "delay" or "failure to act in a 

timely manner." Meanwhile, the Single Article Act concerning the Prevention of Trespass and 

Compensation for Damages Arising from State Actions of 1958 merely concerns "actions and measures" 

and does not explicitly address "omission" and "refusal." At the level of judicial precedent, the Court of 

Administrative Justice, as the main authority for adjudicating complaints against the state, 

predominantly focuses on "annulment of decisions" or "compulsion to perform a duty," and its approach 

to "ordering the state to compensate for damages caused by delay" is highly cautious and limited 

(Katouzian, 2008). This theoretical and practical vacuum exists at a time when, internationally, the law 

of state civil liability has undergone a paradigmatic transformation. Leading legal systems have moved 

beyond the traditional doctrine of "state immunity" towards "full state accountability" for all forms of 

harmful acts and omissions (Fairgrieve, 2003). For instance, in French law, the theory of "causation by 

omission" and the doctrine of "strict liability" based on the "risk theory" have been developed to such 

an extent that the state is now held liable even for damages resulting from "delay in enacting regulations" 

(Deguergue, 2006). In the common law system, the concepts of "Misfeasance in Public Office" and 

"Negligence in the Exercise of Statutory Powers" have provided appropriate theoretical frameworks for 

analyzing liability arising from delay (Craig, 2015). However, the complexity of the issue is 

compounded when we analyze the damages suffered by digital businesses. In the digital economy, 

damages arising from delay are predominantly of the "pure economic loss" and "loss of chance" 

variety—concepts whose proof is fraught with considerable difficulty under the traditional tort law 

system. How can it be proven that the bankruptcy of a startup was "exclusively" caused by a six-month 

delay in licensing, and not by other factors such as competition, market fluctuations, or managerial 

weakness? And even if proven, how can the value of a "lost opportunity" be financially assessed in a 

market that has not yet fully formed? Furthermore, the specific nature of the licensing process in 

administrative law adds to the complexity of the issue. Does "issuing a license" create an "obligation of 

result" for the state, rendering it automatically liable if the result is not achieved within the prescribed 

time? Or is it merely an "obligation of means," which merely obliges the state to carry out the legal 

formalities, meaning that as long as these formalities are performed, the state bears no liability for the 
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delay? These questions, lying at the heart of administrative law and tort law, have not yet been seriously 

examined in Iranian legal literature. What further underscores the necessity of this research is the 

emergence of novel theories in modern law that can open new horizons for analyzing the problem. One 

such theory is the doctrine of the "right to time," according to which time is considered not merely a 

natural phenomenon, but a "fundamental right" and a "protectable asset" for citizens (Lavi, 2018). This 

theory, rooted in legal philosophy and human rights, argues that the "waste of time" of individuals, 

particularly by public institutions, can itself constitute a compensable damage. Linking this doctrine 

with the concept of "waste of time" in Islamic jurisprudence could also lay the groundwork for an 

indigenous theorization in this area (Jafari Langroudi, 2010). On the other hand, the "loss of chance" 

doctrine, which first emerged in medical law and then extended to other fields, can offer a solution to 

overcome the crisis of proving "causation" in delay claims. According to this theory, instead of proving 

that the delay was the "cause" of the "entire damage," the claimant only needs to prove that the delay 

deprived them of the "chance of success" or "opportunity to profit." This approach, precisely because it 

aligns with the economic logic governing startups, could serve as a suitable point of departure for 

developing the law of state civil liability in the digital age (Mak, 2015). Nevertheless, these modern 

theories are not without their challenges. Opponents of the "right to time" theory argue that recognizing 

"waste of time" as an independent head of damage could lead to a flood of litigation against the state 

and paralyze the judicial system (Goudkamp, 2019). Likewise, critics of the "loss of chance" doctrine 

warn that it distorts the traditional distinction between "cause" and "condition" and could lead to the 

acceptance of unmeritorious claims (Steel, 2015). Thus, the central problem of this research is not 

merely the analysis of a legal institution, but an attempt to find an answer to a practical and contemporary 

dilemma: how can a balance be struck between "the right of economic actors to speed in launching a 

business" and "the authority of the state to regulate and supervise the market"? And on what basis can a 

state that has caused damage in the performance of its regulatory duty be held liable for compensation? 

 

1.2. Research Questions 

This research seeks to answer the following main and subsidiary questions. The main questions are as 

follows. First, what are the legal and jurisprudential foundations of state civil liability in the case of 

delay in issuing digital business licenses? In other words, on the basis of which general theory or theories 

of civil liability can the state be held liable for damages caused by delay? Second, what are the 

fundamental challenges in establishing the three pillars of civil liability—harmful act, damage, and 

causation—in claims arising from delays in issuing digital licenses, and how can these challenges be 

overcome? Third, what capacities do the doctrine of the "right to time" and the "loss of chance" theory 

possess for reconstructing and developing Iran's state civil liability system, and how can they be 

reconciled with existing jurisprudential and legal foundations? The subsidiary questions are as follows. 

What is the difference between the concept of "delay" in Iranian administrative law and "omission" and 

"refusal," and what is the criterion for distinguishing "unjustified delay" from "justified delay"? Is the 

state's obligation in the process of issuing digital licenses an "obligation of result" or an "obligation of 

means," and what impact does this distinction have on the realization of civil liability? What are the 

compensable damages in the case of licensing delay, and how can the value of a "lost opportunity" be 

assessed and quantified in the digital economy? What approach has the judicial precedent of the Court 

of Administrative Justice and general courts in Iran taken towards state civil liability arising from delay, 

and to what extent is this approach aligned with the requirements of the digital economy? 

 

1.3. Research Hypotheses 

Based on the preliminary theoretical framework and initial studies, the following hypotheses have been 

formulated to answer the research questions. The main hypothesis is that the traditional foundations of 

state civil liability in Iran, particularly the theory of the personal fault of the employee and the theory of 

causation based on positive acts, are alone insufficient for analyzing liability arising from delay in 

issuing digital licenses. It is necessary to reconstruct and supplement these foundations by drawing upon 

more modern theories such as "strict liability based on the risk theory," the "loss of chance" doctrine, 

and the "right to time" doctrine. The state, in respect of its unjustified and harmful delays in the licensing 

process, is liable not merely on the basis of fault, but on the basis of an "obligation to compensate for 

damage arising from the risk created by the administrative system." The subsidiary hypotheses are as 
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follows. First, "licensing delay" is, in terms of its legal nature, a "positive harmful act arising from 

misfeasance," not a mere "omission." This characterization facilitates the establishment of the harmful 

act element. Second, the main challenge in claims in this field is proving the "causal link" between the 

delay and the ultimate damage, and the "loss of chance" theory, as a practical and theoretical solution, 

is the best tool for overcoming this challenge. According to this theory, the claimant must prove that the 

delay deprived them of the "chance of success," not that the delay was the sole and principal cause of 

the bankruptcy. Third, the state's obligation to issue a license "in a timely manner" is an obligation of 

result, and exceeding the "reasonable time" without issuing a definitive response per se establishes the 

fault of the state and places the burden of proving the "justification for the delay" on the state. Fourth, 

the "waste of time" of economic actors in administrative processes can be compensated as an 

"independent moral damage" by invoking the "right to time" doctrine and the jurisprudential rules of 

"waste" and "no harm." 

 

1.4. Significance and Necessity of the Study 

The significance and necessity of this research can be explained at three levels: theoretical, practical, 

and policy-legislative. From a theoretical perspective, this research represents the first coherent attempt 

in Iranian legal literature to fundamentally analyze state civil liability in the case of "delay" as an 

independent harmful act. The existing literature has either dealt generally with "state civil liability," 

examined "omission," or analyzed "damages arising from administrative acts" (Babaei, 2018). However, 

no independent research has examined "delay" as the intersection of "administrative law," "civil 

liability," and "technology law." By integrating these three areas, this research seeks to create a new, 

interdisciplinary theoretical framework. Moreover, this research endeavors to reconcile modern theories 

of tort law, including the "loss of chance" doctrine and the "right to time" doctrine, which have largely 

been developed in Western legal literature, with Iranian jurisprudential and legal foundations, thereby 

paving the way for the indigenization of these theories. The attempt to find a link between the "risk 

theory" in modern law and the "no harm rule" in Islamic jurisprudence, or to align the "waste of time" 

with the jurisprudential rules of "waste" and "causation," is among the theoretical innovations of this 

research (Mohaghegh Damad, 2014). This research also contributes to the development of "economic 

public law" in Iran—a field that deals with the relationship between the regulatory state and economic 

actors and suffers from a severe theoretical vacuum. Analyzing the state's obligations regarding the 

"time" of citizens and economic actors can initiate a new discourse in Iranian public law. At the practical 

level, the existing legal vacuum has placed digital economy actors in a state of "legal insecurity" and 

"uncertainty." A startup that has attracted significant investment and assembled a specialized team, when 

left waiting for months for a license, not only loses its capital but also faces the departure of skilled 

personnel, loss of customers, and erosion of investor confidence. Yet, in the absence of a clear legal 

framework, this startup does not know whether it can seek compensation for these damages in court—

on what basis, what damages it can claim, and how to prove them. By providing answers to these 

questions, this research helps to create "legal security" for actors in this field. Furthermore, this research 

can be of considerable assistance to judicial precedent. Judges of the Court of Administrative Justice 

and general courts who face claims related to licensing delays, in the absence of a coherent legal 

doctrine, are often confused and issue contradictory rulings. By providing a clear analytical framework, 

this research can serve as a guide for judges in this area and contribute to the creation of "uniform 

judicial precedent." At the policy and legislative level, this research also carries important implications. 

In recent years, Iran has taken significant steps towards developing the digital economy by enacting 

laws such as the Electronic Commerce Act of 2004, the Law on Supporting Knowledge-Based 

Companies and Institutions of 2010, and the Bill on Supporting the Sharing Economy Platforms. 

However, these laws have primarily focused on facilitating the "establishment" and "operation" of 

businesses and have overlooked the "civil enforcement guarantee" in the event of a breach of these rights 

by the state. By analyzing the existing legal gaps, this research can pave the way for amending laws or 

enacting new regulations that hold the state liable and accountable for "regulatory delay." Furthermore, 

in circumstances where the country is facing economic challenges resulting from sanctions and inflation, 

and the digital economy has been identified as one of the main pillars of the "resistance economy," 

facilitating the business environment and compensating the damages of actors in this sphere is of 

redoubled importance. This research can serve the "General Policies of the Resistance Economy" and 
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the "General Policies of the System in the Field of Information Technology" and contribute to improving 

Iran's "Ease of Doing Business" ranking in international indices. 

 

1.5. Literature Review 

The literature review can be examined in three related areas. In the area of research related to state civil 

liability, there is a relatively rich body of literature in Iran. The book "State Civil Liability" by Naser 

Katouzian (Katouzian, 2008) is a classic and authoritative work in this field, analyzing the theoretical 

foundations and pillars of state civil liability, but it did not address the subject of "delay" as an 

independent harmful act. Similarly, the book "Civil Liability Arising from State Actions" by 

Mohammad Jafar Jafari Langroudi (Jafari Langroudi, 2005) and "State Civil Liability in Iranian Law" 

by Abdolhossein Shiravi (Shiravi, 2012) are other important works in this area. However, the common 

feature of all these works is their focus on "sovereign acts" and "enterprise acts" and the analysis of 

"fault" as the primary basis of liability, and none have specifically addressed "liability arising from delay 

in economic regulation." At the level of articles, "An Analysis of State Civil Liability Arising from 

Omission" (Zarei & Abbasi, 2019) has examined this subject but has merely analyzed "omission" within 

the framework of "failure to perform a legal duty" and overlooked the economic and technological 

analysis of the issue. Also, the article "Foundations of State Civil Liability in the Legal Systems of Iran 

and France" (Ansari & Hajipour, 2021) has addressed the subject comparatively, but again has not 

specifically referred to "delay in issuing business licenses." In the area of research related to digital 

business law, most studies have focused on "electronic commerce," "data protection," "intellectual 

property in cyberspace," and "electronic contracts." The books "Electronic Commerce Law" (Elsan, 

2018) and "Information Technology Law" (Sadeghi, 2016) are prominent works in this area, but they 

have not addressed the subject of "state liability for licensing delay." The article "Regulating Platform 

Businesses in Iran: Challenges and Solutions" (Rahbari & Mousavi, 2022) has pointed to the regulatory 

problems in this field, but again it has approached the subject solely from the perspective of "economic 

public law" and "better regulation" without entering into the discussion of "civil liability" and 

"compensation." In the area of research related to modern theories of civil liability, there is a richer body 

of international literature. The book "Loss of Chance in the Law of Damages" (Mak, 2015) 

comprehensively analyzes this doctrine in various legal systems. Also, the article "The Right to Time: 

A New Framework for State Liability" (Lavi, 2018), published in the Harvard Law Review, marks a 

turning point in the "right to time" literature. However, none of these works have specifically addressed 

"digital businesses" and "licensing delay." In the domestic literature, the article "Analysis of the Loss of 

Chance Doctrine in Tort Law" (Badini & Khodabakhshi, 2020) has examined this doctrine but has 

analyzed it solely within the framework of "medical civil liability" without referring to its application 

in "state civil liability" and the "digital economy." Based on the review of the existing literature, the 

research gap can be summarized as follows: no independent research has analyzed "delay in issuing 

digital business licenses" as a "specific harmful act" at the intersection of "state civil liability," 

"administrative law," and "technology law." By filling this gap, the present research seeks to create a 

new theoretical framework and offer practical solutions for resolving this legal dilemma. 

 

1.6. Research Methodology 

This research is, in terms of its "type," a "fundamental-applied" study and, in terms of its "method," a 

"descriptive-analytical" study. The approach governing the research is "qualitative," employing methods 

of logical reasoning and doctrinal analysis. Information for this research has been collected through the 

"library" method. The sources used include Persian and English legal books and articles in the fields of 

"civil liability," "administrative law," "information technology law," and "jurisprudence"; relevant 

domestic laws and regulations, including the Civil Liability Act, the Electronic Commerce Act, the Law 

on Supporting Knowledge-Based Companies, and regulations related to issuing digital business 

licenses; judgments of the Court of Administrative Justice and general courts related to the subject 

(where accessible); and jurisprudential sources related to the "no harm rule," the "rule of waste," and the 

"rule of causation." In this research, "qualitative content analysis" and "legal reasoning" are used to 

analyze the data. The analysis process is as follows. First, description: initially, the concepts, theories, 

and regulations related to the subject are described. Second, analysis: then, these concepts and theories 

are analyzed and critiqued in light of the research problem (licensing delay). Third, adaptation: at this 
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stage, modern theories (risk theory, loss of chance, right to time) are adapted to Iranian jurisprudential 

and legal foundations. Fourth, inference: finally, from the analyses carried out, appropriate legal rulings 

and rules for solving the problem are inferred. This research adopts an "implicit comparative" approach. 

This means that although the primary aim is to analyze the subject within the Iranian legal system, to 

enrich the analysis and offer practical solutions, selective references are made to the French legal system 

(due to its pioneering role in the field of state civil liability) and the English legal system (due to its 

development of the loss of chance theory and misfeasance in public office). This comparative approach 

is solely at the level of "inspiration" and "lesson-learning" rather than "imitation." The most significant 

limitations of this research are the "absence or non-publication of relevant judicial decisions" and the 

"dispersion and inefficiency of the judgment publication systems of the Court of Administrative Justice." 

This limitation reduces the possibility of an empirical and field-based analysis of the problem. 

Additionally, the "interdisciplinary nature" of the subject, which requires proficiency in the three 

domains of "law," "economics," and "technology," is another challenge of this research. To overcome 

this challenge, an effort has been made to provide a balanced and precise analysis by studying 

authoritative sources in all three domains. 

 

2. Theoretical Framework and Conceptual Foundations  
2.1. The Concept and Nature of Digital Business Licenses 

The digital business license must be understood as a "bilateral administrative act" of a "declaratory-

constitutive" nature, situated at the boundary between "economic regulation" and the "right to 

development." Unlike traditional licenses, which typically pertain to physical and tangible activities and 

whose issuance processes are tied to the logic of "ex ante inspection" and the "verification of objective 

qualifications," digital licenses confront a fundamentally different phenomenon: the speed of 

technological transformation, market uncertainty, and the intangible nature of digital assets. In this 

environment, the license is not merely an "official permission" to commence activity but itself becomes 

a "strategic asset" for the business—an asset whose value lies not at the moment of issuance, but 

precisely in the "time to market." To put it more clearly, a fintech license issued today is vastly more 

valuable than the same license issued six months later, because in the interim, the market has been 

captured by competitors and the golden window of entry has been irretrievably lost (Rahbari & Mousavi, 

2022). The legal nature of these licenses can be analyzed from the perspective of the "general theory of 

administrative acts." In classical administrative law, licenses are classified under "bilateral 

administrative acts" in which both the will of the applicant and the will of the state contribute to 

producing the legal effect. What distinguishes digital licenses, however, is their "fluid and dynamic 

nature." In the digital economy, due to continuous technological changes, licenses cannot be static and 

immutable like traditional ones. A sharing economy platform may operate in the transportation sector 

today and expand into financial services tomorrow. This dynamism poses a serious challenge to the 

traditional licensing system, which is predicated on the "precise and limited definition of the scope of 

activity." From the perspective of "regulatory theory," digital licenses must be analyzed under the rubric 

of "market entry regulation." By requiring businesses to obtain licenses, states effectively increase the 

"cost of entry" to the market. In the traditional economy, this entry cost is primarily a "financial cost" 

and the "cost of compliance with standards," but in the digital economy, the "time cost," or more 

precisely the "opportunity cost," is the dominant component. A six-month delay in issuing a license to 

a startup is not merely an administrative holdup; it is equivalent to "losing fifty percent of the total value 

of an emerging market" (Lieberman & Montgomery, 1988). This economic reality challenges traditional 

theories of administrative law, which regard "time" as merely a "procedural and non-substantive" 

condition in administrative processes. In Iran's legal system, digital business licenses are defined within 

the framework of the Electronic Commerce Act of 2004, the Law on Supporting Knowledge-Based 

Companies of 2010, and the numerous regulations of the Central Bank, the Ministry of Communications, 

and other regulatory bodies. However, the Iranian legislator has never explicitly clarified the "legal 

nature" of these licenses nor elucidated the "state's obligation" regarding the "time of issuance." In this 

legal vacuum, the fundamental question arises as to whether the "timely issuance of a license" creates 

an "obligation of result" for the state or merely an "obligation of means." The answer to this question 

yields vastly different legal outcomes: if the state's obligation is an "obligation of result," exceeding a 

reasonable time limit without issuing a license per se establishes the "harmful act" and "fault," and the 
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state must compensate the resulting damages. However, if the state's obligation is considered merely an 

"obligation of means," the state will bear no liability for the delay as long as it has undertaken 

"reasonable measures" to issue the license, even if this delay results in enormous damages. Given the 

"speed-driven nature of the digital economy" and the "vital dependence of startups on time," it seems 

the state's obligation should be classified as an "obligation of result." This approach is consistent with 

the "risk theory" in modern law: by creating a complex administrative system and compelling economic 

actors to navigate it, the state itself creates the "risk" of delay and must be accountable for the damages 

arising from the materialization of this risk (Fairgrieve, 2003). Moreover, an analysis of digital licenses 

from a "fundamental rights" perspective is also worthy of consideration. In the digital age, the "right to 

do business" and the "right to economic development" are recognized as instances of the "right to 

economic self-determination," which are also acknowledged in international human rights instruments. 

A delay in issuing a license is not merely an administrative inefficiency but can constitute a "violation 

of the right to development" and the "right to work." This human rights-based approach elevates the 

foundations of state liability beyond mere "civil liability" to the level of "international responsibility" 

and "responsibility for fundamental rights" (Craig, 2015). 

 

2.2. Theoretical Foundations of State Civil Liability: From Immunity to Accountability 

Analyzing the theoretical foundations of state civil liability for licensing delay requires an examination 

of the evolution of this institution from "absolute immunity" to "full accountability." In classical law, 

the doctrine of "sovereign immunity" was based on the logic that "the king can do no wrong" and that 

the state, as the embodiment of sovereignty, stands beyond civil liability. This doctrine, rooted in Roman 

law and monarchical systems, governed Western legal systems until the late nineteenth century. 

However, socio-political developments and the emergence of the "welfare state" and the "regulatory 

state" in the twentieth century challenged this doctrine. Today, no progressive legal system recognizes 

absolute state immunity, and the principle is one of "state accountability" and the "amenability of the 

state to suit" (Fairgrieve, 2003). In the Iranian legal system, Article 11 of the Civil Liability Act of 1960 

marked a turning point in this evolution, recognizing for the first time the state's liability for the harmful 

acts of its employees. However, this article remains within the framework of "fault theory" and does not 

explicitly address "omission" or "delay." To analyze state liability in cases of delay, one can draw upon 

several theoretical foundations, which are examined below. 

The first theoretical foundation is the "fault theory," which remains the dominant basis in the Iranian 

legal system. According to this theory, the state is liable when a "fault" has been committed by its 

employees. In cases of delay, fault can be established in the form of "carelessness," "negligence," 

"failure to observe governmental regulations," or "dereliction of a legal duty." The fundamental question 

here is whether "delay" can per se constitute a "presumption of fault." In other words, does simply 

exceeding the legal or reasonable deadline for issuing a license establish the fault of the state, or must 

the injured party prove the "cause" of the delay in addition to proving the delay itself? In French law, 

the Council of State, in its celebrated Driancourt decision (1973), accepted that "abnormal delay in the 

performance of administrative duties" can itself constitute "gross fault" and placed the burden of proving 

the "justification for the delay" on the state (Deguergue, 2006). This approach, which can be termed a 

"presumption of fault in cases of delay," is also consistent with the principles of justice and equity, since 

the state, as the entity in complete control of administrative processes, is in a better position to prove the 

"cause of the delay" than a citizen who merely observes the "result," namely the failure to issue the 

license on time. Nevertheless, the fault theory faces serious limitations in analyzing liability arising from 

delay. The most significant limitation is the difficulty of "individualizing fault" in complex 

administrative processes. In a licensing process that may involve dozens of employees and several 

institutions, identifying the "primary wrongdoer" is practically impossible. The delay may stem from a 

"systemic defect in process design" rather than the "personal fault of a specific employee." This is the 

phenomenon referred to in modern legal literature as "organizational fault" or "institutional fault," which 

traditional fault theory is incapable of explaining (Craig, 2015). 

The second theoretical foundation is the "theory of causation," rooted in Islamic jurisprudence and 

Iranian civil law. According to the jurisprudential maxim, "Whoever destroys the property of another is 

liable for it." In cases of delay, the question arises as to whether "waste of time" and "loss of opportunity" 

can constitute instances of "destruction of property." Answering this question requires accepting the 
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premise that "time" and "economic opportunity" in the digital economy are considered "property." In 

Islamic jurisprudence, "property" is defined as something that "rational persons attribute economic value 

to" and that is "capable of being owned and transferred." Given that in the modern economy, "time" 

clearly has economic value and "commercial opportunities" are capable of being bought and sold, it can 

be argued that "waste of time" and "loss of opportunity" are instances of "destruction of property," and 

the state, based on the rule of destruction, is liable for compensation (Mohaghegh Damad, 2014). The 

"no harm" rule can also serve as an independent basis for state liability in cases of delay. According to 

this rule, "no one shall harm another," and the state is no exception to this rule. Delay in issuing a license 

clearly inflicts "harm" on economic actors, and under the no harm rule, the state must compensate this 

harm. Importantly, the no harm rule, unlike the fault theory, is "result-based" rather than "conduct-

based," meaning that the mere "infliction of harm," regardless of whether it results from fault or not, can 

give rise to liability. This approach aligns with the "strict liability" theory in modern law. 

The third theoretical foundation that can be instructive in analyzing liability for delay is the "risk theory" 

or "strict liability." Under this theory, whoever derives a benefit from an activity must also be answerable 

for the damages arising from it, and whoever creates a "risk" must compensate for the damages resulting 

from the materialization of that risk, regardless of whether they were at fault. In our case, by creating a 

"complex administrative system" and compelling economic actors to navigate it, the state creates the 

"risk of delay." This risk is an inherent part of bureaucratic systems and cannot be completely eliminated 

even with "reasonable care." Therefore, under the risk theory, the state must compensate for the damages 

resulting from the materialization of this risk, even without proof of fault (Fairgrieve, 2003). The risk 

theory is also more compatible with the nature of the digital economy. In this economy, "speed" is not 

an "advantage" but a "necessity," and "delay" is not an "exception" but a "crisis." Thus, expecting 

economic actors to "bear the risk of delay" is unreasonable, and the state, as the "creator of the risk," 

must be accountable for the damages. This approach also relates to the "theory of equality of citizens 

before public burdens": why should a specific startup bear the cost of "public inefficiency" when this 

inefficiency stems from administrative structures created for the "public good"? (Craig, 2015). 

The fourth theoretical foundation is the "theory of equality before public burdens," developed in French 

law under the principle of "equality of citizens in bearing public burdens." Under this theory, when the 

state undertakes an action in the "public interest," citizens must bear its costs "equally." If the state's 

action results in "abnormal and excessive damage" to a particular citizen, this damage constitutes an 

"unequal imposed burden," and the state must compensate it. In our case, the administrative licensing 

system is created for the "public interest" (maintaining market order, protecting consumers, etc.). 

However, delay in this system may inflict "excessive damage" on a specific startup, while other 

competitors who received their licenses earlier remain immune from this damage. This "unequal 

imposed burden," under the equality theory, must be compensated by the state (Deguergue, 2006). 

 

2.3. The Doctrine of the Right to Time and the Theory of Waste of Time 

In modern law, "time" has progressively transcended being a mere "natural phenomenon" and "implied 

condition" to become a "fundamental right" and a "protectable asset." This paradigmatic shift, which 

may be termed the "temporal turn in law," is rooted in the socio-philosophical developments of the 

twentieth century and the emergence of the "accelerated society." In a society where speed has become 

a fundamental value, the "waste of time" is no longer merely an "administrative irregularity" but 

constitutes the "violation of a right" and the "infliction of a damage." The doctrine of the "right to time" 

was first advanced by French jurists within the framework of "fundamental rights." According to this 

doctrine, "time" is one of the "scarce resources" and "existential assets" of human beings, which must 

be legally protected against "unjustified encroachments" by the state and other persons. This approach 

recognizes "time" alongside "life," "property," and "liberty" as one of the "fundamental human rights" 

(Lavi, 2018). The right to time doctrine rapidly spread from French law to other legal systems. In 

European Union law, the "principle of good administration," recognized in the Charter of Fundamental 

Rights of the European Union (Article 41), stipulates that "every person has the right to have his or her 

affairs handled by the institutions of the Union within a reasonable time." This principle identifies the 

"duty to act in a timely manner" as one of the components of the "right to good administration" and the 

"right to time." In English law, although the traditional common law approach has been cautious in 

recognizing "damages for waste of time," recent developments indicate a trend towards recognizing this 
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type of damage (Goudkamp, 2019). Linking the "right to time" doctrine with the "theory of waste of 

time" in Islamic jurisprudence provides considerable theoretical capacity for indigenizing this doctrine 

within the Iranian legal system. In Islamic jurisprudence, although "time" has not been explicitly 

recognized as "property," the general rules of "destruction," "causation," and "no harm" can provide a 

basis for "compensating for damages resulting from the waste of time." Jurists, in analyzing the 

"economic value of time," have invoked the concept of "market-rate compensation": just as a person 

who prevents another from working must pay "market-rate compensation for the days of 

unemployment," the state, if its delay deprives an economic actor of the "opportunity to profit," must 

compensate the equivalent of the "value of the lost opportunity" (Jafari Langroudi, 2010). The 

jurisprudential maxim "Whoever destroys" is also applicable in this context. According to this maxim, 

"whoever destroys the property of another is liable." If we accept that "economic opportunity" in the 

digital economy constitutes "property," the "loss of opportunity" resulting from a licensing delay is an 

instance of "destruction of property," and the state is liable for its compensation. This reasoning is 

consistent with the "customary-rational" approach to the concept of "property": in the custom of the 

modern economy, "commercial opportunities" have economic value and are tradable, and thus constitute 

"property" (Mohaghegh Damad, 2014). Nevertheless, recognizing "waste of time" as an independent 

head of damage is accompanied by theoretical and practical challenges. The most significant challenge 

is the "difficulty of quantifying and assessing" damages resulting from the waste of time. Unlike material 

damages, which can be quantified by reference to "market price" or "expert evaluation," the "value of 

time" and the "value of opportunity" are "abstract" and "relative" concepts whose assessment is not 

easily achievable. This difficulty has led some jurists to conclude that "waste of time" can only be 

compensated as "moral damage" through "non-pecuniary remedies" (such as an official apology or 

publication of the judgment) rather than "pecuniary compensation" (Steel, 2015). The second challenge 

is the "risk of a flood of litigation" against the state. If "every delay" in administrative processes creates 

a "right to claim damages," the judicial system will face a massive volume of lawsuits, which could lead 

to the "paralysis of the administrative system" and the "exhaustion of the judicial system." To counter 

this risk, the "right to time" doctrine is usually accompanied by "limitations and filters": first, only 

"abnormal and unjustified delay" (and not every delay) gives rise to liability; second, only "serious and 

excessive damages" (and not minor and ordinary damages) are compensable; third, the claimant must 

prove the "causal link" between the delay and the damage (Goudkamp, 2019). The third challenge is the 

"potential conflict" with the "regulatory powers" of the state. States require a "reasonable time" to 

examine the qualifications of applicants in order to "regulate the market" and "protect consumers." If 

the "right to time" is interpreted absolutely and without regard to "regulatory necessities," it could 

disrupt the "regulatory function" of the state. Thus, the "right to time" must be balanced with the "state's 

right to regulate." This balance can be achieved through "establishing reasonable legal deadlines" and 

"accepting justified exceptions" (such as cases requiring complex security or specialized investigations). 

Ultimately, it must be emphasized that the doctrine of the "right to time" and the "theory of waste of 

time" is not merely a "legal theory" but a "practical necessity" in the digital age. In an economy where 

"time" is the most important "capital," legal protection of the "time" of economic actors is not a "legal 

luxury" but an "economic imperative." To keep pace with the developments of the digital economy, the 

Iranian legal system must inevitably accept and indigenize this doctrine. 

 

 

3. Analysis of the Pillars of Tort Liability  
3.1. Harmful Act 

Analyzing the nature of "licensing delay" as a "harmful act" is the point of departure for any discussion 

of state civil liability in this domain. In the traditional tort law system, the harmful act is primarily 

understood in the form of a "positive material act," meaning an action that physically and tangibly 

damages the property or person of another. However, developments in modern law have extended the 

scope of the harmful act to include "omission," "refusal," and "delay." The fundamental question here 

is whether "delay" is an "act" or an "omission," and what effect this distinction has on the establishment 

of liability. At first glance, "delay" might be considered an instance of "omission," because by failing to 

issue the license within the prescribed time, the state has effectively "omitted to do what it ought to have 

done." This traditional characterization seriously restricts the state's liability, since in legal systems, 
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"liability for omission" is usually limited to cases where a "specific legal duty" to act exists and the 

omission of this duty is "intentional" or "accompanied by gross fault." However, a more precise analysis 

reveals that "delay" in the licensing process is not merely a simple and passive "omission," but rather a 

"positive act arising from misfeasance," or in common law parlance, "Misfeasance in Public Office." 

The explanation is that by creating a "complex and inefficient administrative system," designing 

"erosive processes," failing to allocate "sufficient resources" to handle applications, or failing to update 

"electronic systems," the state has effectively committed the "harmful act." Although this act manifests 

as the "failure to issue a license," it is rooted in the "defective positive measures" of the state. In other 

words, delay is the "result" of a series of incorrect positive measures, not merely a "passivity" and 

"inaction" (Craig, 2015). This analysis is also consistent with the approach of the European Court of 

Human Rights. In its celebrated judgment in König v. Germany (1978), the Court emphasized that 

"abnormal delay in dealing with administrative requests" is not merely an "omission" but can constitute 

a "breach of the state's positive obligations" towards the rights of citizens. This approach elevates 

"delay" from a "passive state" to an "unlawful administrative act" and paves the way for analyzing it 

within the framework of "civil liability." 

To establish the "harmful act" in cases of delay, a distinction must be drawn between "justified delay" 

and "unjustified delay." It is evident that not every delay necessarily amounts to a harmful act. The state 

requires a "reasonable time" to examine the qualifications of applicants, verify information, make 

inquiries with relevant institutions, and complete legal formalities. This "reasonable time" is an 

inseparable part of the "state's right to regulate" and cannot be considered a "harmful act." The 

fundamental question is what the "criterion for distinguishing justified from unjustified delay" is. In 

response, three criteria can be invoked. First, the "legal criterion": where the legislature has established 

a "specific time limit" for issuing a license, exceeding this limit creates a "presumption of unjustified 

delay." In Iranian law, certain specific statutes have established time limits for issuing licenses; for 

example, Article 7 of the Law on the Implementation of General Policies of Article 44 of the 

Constitution obliges the state to "determine a specific timeframe for issuing licenses." However, in many 

areas of the digital economy, such legal time limits do not exist, and this vacuum exacerbates "legal 

insecurity" (Ansari & Hajipour, 2021). Second, the "customary-objective criterion": according to this, 

"unjustified delay" refers to a delay that exceeds the "customary period" for completing a similar 

process. This criterion can be determined by reference to "administrative custom," "usual practice," and 

"international standards." For instance, if the average time for issuing a fintech license in developed 

countries is three months, a twelve-month delay in Iran would be considered "unjustified." Third, the 

"proportionality criterion": even in the absence of a legal or customary time limit, the "duration of the 

delay" must be proportionate to the "complexity of the matter," the "volume of applications," and the 

"resources available to the state." If the state, despite having sufficient resources, nevertheless commits 

a prolonged delay, this delay is "unjustified" (Deguergue, 2006). Another important point in the analysis 

of the harmful act is its "collective and organizational nature." In the licensing process, it is rarely 

possible to identify a "specific person" as the "wrongdoer." Delay is usually the result of the "complex 

interaction" of several employees, several administrative units, and several different institutions. This 

phenomenon, referred to in legal literature as "organizational fault" or "institutional fault," challenges 

the traditional tort system, which is based on "personal fault." To overcome this challenge, it must be 

accepted that the "harmful act" in these cases is not the "act of a specific natural person" but the "act of 

the legal person of the state." In other words, it is the "administrative system" as a whole that has 

committed the "harmful act" and must be held accountable, not a "specific employee" who was merely 

one link in this chain (Fairgrieve, 2003). This approach is also consistent with the "risk theory": by 

creating the "administrative system," the state has created the "risk of delay" and must answer for the 

materialization of this risk, regardless of whether a "specific wrongdoer" can be identified or not. 

 

3.2. Damage 

The analysis of "damage" in claims arising from delays in issuing digital licenses is accompanied by 

considerable theoretical and practical complexities due to the specific and intangible nature of losses in 

the platform economy. In the traditional tort system, "damage" must be "certain," "direct," and 

"personal" to be considered compensable. However, damages arising from delay in the digital economy 

are often "contingent," "indirect," and "collective," and these characteristics make it difficult to reconcile 
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them with the traditional conditions of compensable damage. The first and most important type of 

damage in this area is "pure economic loss." This type of damage, well-known in legal literature as "Pure 

Economic Loss," refers to damage that is "not inflicted on property or person" but merely harms the 

"assets and financial position" of the individual. For instance, a startup that loses its "target market" and 

fails to realize "projected profits" due to a six-month licensing delay has suffered "pure economic loss." 

In various legal systems, the approach to the compensability of "pure economic loss" varies. In English 

law, due to the "floodgates" concern, a restrictive approach is generally taken towards this type of 

damage, but in French law, "pure economic loss" is compensable under certain conditions (Mak, 2015). 

In Iranian law, although the legislature has not explicitly referred to "pure economic loss," the 

compensability of this type of damage can be inferred from the general concept of "damage" in Article 

1 of the Civil Liability Act. 

The second type of damage, which is of particular importance in the digital economy, is the "loss of 

chance." This doctrine, which first emerged in medical law and then extended to other fields, allows the 

injured party, instead of proving the "certain loss of profit," to merely prove the "loss of the chance to 

profit" and to claim damages proportionate to the "chance lost." The application of this doctrine in the 

field of licensing delays for digital businesses is highly instructive. A startup that, at the time of applying 

for a license, had a seventy percent chance of capturing the market, if this chance is reduced to ten 

percent due to a one-year delay, can claim damages proportionate to the "sixty percent chance lost." 

This approach circumvents the problem of "proving the certainty of damage," which is almost 

impossible in the digital economy, and paves the way for partial compensation of losses (Badini & 

Khodabakhshi, 2020). However, the "loss of chance" doctrine also faces challenges. The most 

significant challenge is the "method of calculating the lost chance" and "determining the percentage of 

chance" before the delay occurred. How can it be proven that a startup had "exactly seventy percent" 

chance of success, and not fifty or ninety percent? To address this challenge, one can draw upon 

"economic analyses," "market data," "expert surveys," and "comparisons with similar cases." 

Furthermore, courts can exercise the "power to determine equitable damages," recognized in some legal 

systems, and instead of a "precise mathematical calculation," determine a "fair amount" as damages. 

The third type of damage is "moral damage." A prolonged licensing delay can lead to "stress," "anxiety," 

"damage to commercial reputation," and "loss of investor confidence." These damages, although not 

"material," are equally "real" and "significant." In Iranian law, Article 10 of the Civil Liability Act 

recognizes "moral damage" as compensable, and Article 14 of the Criminal Procedure Code also 

acknowledges "moral damages." However, Iranian judicial precedent is very cautious in determining 

the "amount of moral damages" and usually awards insignificant sums that are disproportionate to the 

"severity of the damage suffered." The fourth type of damage, which arises specifically in the digital 

economy, is "damages for waste of time." As analyzed in the theoretical foundations section, "time" in 

the digital economy is a "strategic asset," and "waste of time" can per se constitute an independent head 

of damage. This type of damage can be justified by the "right to time" doctrine and the jurisprudential 

rule of "waste." However, the main challenge here is the "method of valuing time." Should the "value 

of time" be calculated based on the "average hourly income" of similar economic actors? Or based on 

the "value of the lost opportunity"? Or based on a "lump sum" determined by the legislature? These 

questions remain controversial in the legal literature (Lavi, 2018). Another important point in the 

analysis of damage is the "requirement of foreseeability of damage." According to the "theory of 

foreseeability of damage," the state is only liable for damages that "were foreseeable at the time the 

harmful act was committed." This requirement, especially in the digital economy where markets change 

rapidly, can lead to a limitation of the scope of state liability. For instance, can the state "foresee" that a 

delay in issuing a license to a small startup will result in the loss of a "multi-million-dollar contract"? 

The answer to this question depends on the "specific circumstances of each case" and the "information 

that the applicant provided to the state at the time of the application." If the applicant had alerted the 

state to the "urgency" and the "risks of delay," the state cannot invoke "unforeseeability." 

 

3.3. Causation 

Proving the "causal link" between the "licensing delay" and the "damages suffered" is undoubtedly the 

most challenging pillar of the three pillars of civil liability in claims of this nature. In the traditional tort 

system, the claimant must prove that the "harmful act" was the "exclusive cause" or at least the "primary 
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cause" of the damage. However, in the digital economy, the success or failure of a startup is the product 

of "numerous and intertwined factors": competition, market fluctuations, technological changes, 

managerial decisions, consumer behavior, legislative developments, and so on. In such an environment, 

proving that the "licensing delay" was the "sole cause" of a startup's bankruptcy is practically impossible. 

To overcome this evidentiary crisis, modern legal systems have embraced "more flexible theories" in 

the analysis of causation. One such theory is the "adequate causation theory," according to which, among 

the "multiple conditions" contributing to the damage, only the "condition" that "ordinarily and according 

to the normal course of events" was capable of causing such damage is recognized as the "cause." Under 

this theory, if a licensing delay "ordinarily" leads to the loss of a market, it can be considered the 

"adequate cause" of the damage, even if other factors were also involved. This approach is consistent 

with "economic custom" and the "logic governing startups": in the custom of the digital economy, "delay 

in market entry" ordinarily results in "startup failure" (Steel, 2015). However, the adequate causation 

theory is also insufficient to fully resolve the problem, because in many cases it cannot be said with 

certainty whether the delay was "sufficient on its own" to cause the damage, or whether other factors 

also played a "fundamental role." 

This is where the "loss of chance" doctrine emerges as a creative and revolutionary solution in tort law. 

Under this doctrine, instead of proving a "causal link between the delay and the entire damage," the 

claimant need only prove that "the delay reduced the chance of success." In other words, the subject of 

causation is not the "ultimate damage" (bankruptcy or the loss of all profit), but rather the "loss of the 

chance." This approach has two major advantages. First, it significantly reduces the "burden of proof," 

since proving the "reduction of a chance" is far easier than proving a "causal link with the ultimate 

damage." Second, it is more compatible with the "economic reality" governing startups, because in the 

world of startups, "chance" and "probability" are fundamental concepts, and investors also make 

decisions based on the "probability of success" (Mak, 2015). However, the "loss of chance" doctrine is 

not without its critics. The most important criticism is that it distorts the "traditional distinction between 

cause and condition" and allows the claimant to receive damages without proving a "complete causal 

link." Critics argue that this approach leads to "imprecision in the analysis of causation" and the 

"acceptance of unmeritorious claims," and will bring a "flood of litigation" against the state. In response 

to these criticisms, it must be said that the "loss of chance" doctrine does not negate the "causal link" 

but rather changes its "subject": instead of examining "causation for the ultimate damage," it examines 

"causation for the loss of the chance." Furthermore, this doctrine can be assessed with "mathematical 

precision," and the "percentage of the lost chance" can be determined using "statistical analyses" and 

"expert opinions" (Badini & Khodabakhshi, 2020). 

Another theory that can be instructive in the analysis of causation is "concurrent causation." Under this 

theory, if several factors "concurrently" contribute to the damage, all of them are considered "causes," 

and each is liable for compensation in proportion to its "degree of contribution." In our case, "licensing 

delay," "intense competition," and "market fluctuations" may all have played a role in the failure of a 

startup. Under the concurrent causation theory, the state would be liable only in proportion to the "share 

of the delay" in causing the damage, not for the "entire damage." This approach, on the one hand, secures 

"justice," and on the other, protects the state from "unlimited liability." Another important point in the 

analysis of causation is the "impact of the injured party's actions" on the chain of causation. Under the 

rule of "mitigation of damage" or the "duty to mitigate," the injured party is obliged to take "reasonable 

steps" to reduce the damage. If the injured party, despite being aware of the delay, takes "no action" to 

mitigate the damage (such as changing the business model or seeking temporary markets), the "causal 

link" between the delay and part of the damage may be severed, and the state will be liable only for 

"damages that could not have been avoided." Finally, the "evidentiary role of the state" must also be 

mentioned. In many legal systems, the "burden of proving causation" lies with the "claimant." However, 

in state civil liability claims, due to the "information asymmetry" between the state and the citizen, some 

legal systems have shifted the "burden of proof" and employ "legal presumptions" in favor of the injured 

party. For example, in French law, where "abnormal delay" is established, a "presumption of causation" 

arises in favor of the injured party, and it is the state that must prove that "the delay played no role in 

causing the damage" (Deguergue, 2006). This approach is more consistent with "equity" and "logic" and 

can serve as a model for the Iranian legal system. 
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4. Legal Challenges and Emerging Solutions  
4.1. Evidentiary Challenges and Proposed Solutions 

Undoubtedly, the greatest obstacle to realizing state civil liability for delays in issuing digital licenses 

lies not in the stage of "legislation" and "declaration of rights," but in the stage of "proof" and 

"enforcement of rights." Claims in this area face multilayered evidentiary challenges that sometimes 

appear so formidable that, even where the occurrence of damage is clearly established, the injured party 

despairs of vindicating their rights. The first and most fundamental evidentiary challenge is the 

"information asymmetry" between the claimant and the defendant. The state, as the "exclusive controller 

of the administrative process," possesses all information relating to the progress of the file, the measures 

taken, the timelines, the inquiries, the interdepartmental correspondence, and the real causes of the delay. 

In contrast, the license applicant merely observes the "final output," namely the failure to issue the 

license on time, and remains unaware of what transpires behind the veil of bureaucracy. This asymmetry 

renders the proof of "fault" and "causation" an "impossible mission" for the claimant. How can a small 

startup be expected to trace the "internal trajectory of the file" within a ministry or regulatory body, 

identify the "primary wrongdoer" among dozens of employees, and prove the "real cause" of the delay, 

which may simply be "administrative disorder" or the "omission of a minor employee"? To overcome 

this challenge, modern legal systems have resorted to the "shifting of the burden of proof" and "legal 

presumptions." In this manner, upon proof of "abnormal delay" by the claimant, a "presumption of fault" 

and a "presumption of causation" arise in their favor, and it is the state that must prove the "justification 

for the delay" and the "absence of a causal link." This approach, developed in French law under the title 

of the "theory of presumed fault," is entirely consistent with "procedural fairness" and "economic logic": 

the party possessing the "information" and "evidentiary resources" should also bear the "burden of 

proof" (Deguergue, 2006). In Iranian law, although Article 1257 of the Civil Code establishes the 

principle that "the claimant must prove their claim," this principle is not absolute, and in cases where 

"access to evidence" is impossible or extremely difficult for the claimant, legal doctrine and judicial 

precedent can adjust the "burden of proof." The Court of Administrative Justice has also shown a 

tendency towards the "theory of shifting the burden of proof" in some of its judgments, although this 

has not yet become established precedent. 

The second evidentiary challenge is the "difficulty of proving damage," particularly in the area of "pure 

economic loss" and "loss of chance." In the digital economy, damage often manifests not as the "loss of 

existing property," but as "loss of profit" and "loss of opportunity." Proving "loss of profit" in the Iranian 

legal system has always been difficult due to the narrow interpretation of Article 2 of the Civil Liability 

Act and the cautious approach of the courts. Iranian courts generally do not consider "pure loss of profit" 

to be compensable and only compensate "loss of profit based on certain preliminaries." For example, if 

a startup had concluded a "definitive contract" with an investor, which was frustrated due to the licensing 

delay, this "loss of profit based on certain preliminaries" is compensable; but if there was merely a 

"probability" of attracting an investor, its compensation faces obstacles. This restrictive approach is 

incompatible with the "economic reality" governing startups, where "everything is built on probability 

and risk" (Badini & Khodabakhshi, 2020). To overcome this challenge, it is necessary to adopt the "loss 

of chance" doctrine as a "general theory" in Iranian tort law. By transforming the subject matter of the 

damage from "certain profit" to the "chance of gaining profit," this doctrine resolves the problem of 

proving the "certainty of damage." However, this doctrine itself faces a new evidentiary challenge: "How 

can the percentage of the lost chance be proven?" To resolve this challenge, one can draw upon 

"statistical market data," "expert surveys," "economic analyses," and "comparisons with similar cases." 

For instance, if statistical data shows that eighty percent of fintech startups that received licenses in a 

specific period succeeded in attracting investment, it can be argued that the claimant startup also had an 

"eighty percent chance of attracting investment," which was lost due to the licensing delay. Furthermore, 

courts can exercise their "discretion to determine equitable damages," and instead of a "precise 

mathematical calculation," determine a "fair amount" based on the "circumstances of the case" (Mak, 

2015). 

The third evidentiary challenge is "proving the causal link" between the delay and the damage, which 

was examined in detail in the section analyzing the pillars of liability. Here, it is merely emphasized that 

the solution to this challenge lies not in "traditional theories of causation," but in the "loss of chance" 

doctrine and the "concurrent causation" theory. By adopting these theories, instead of proving a "causal 



 

 

 
International Journal of Advanced Research in Humanities and Law (IJREL), 2(4): 52-69, 2026 

65 

 

link between the delay and the ultimate damage," the claimant must prove a "causal link between the 

delay and the reduction of the chance of success," which is far easier. To further facilitate proof, "judicial 

presumptions" and "expert evidence" can be utilized. The judge can, by relying on "economic custom" 

and the "ordinary course of events," establish a "presumption of causation," unless the state proves 

otherwise. Moreover, the use of "official court experts" in the fields of "digital economy," "finance," 

and "business" can greatly assist the judge in determining the "degree of impact of the delay" and the 

"percentage of the lost chance" (Steel, 2015). Finally, a neglected evidentiary challenge must also be 

mentioned: "proving the submission of the application" and its "exact date." In inefficient administrative 

systems lacking "transparent electronic portals," the applicant may be unable to prove the "exact date of 

submission of the application." To resolve this challenge, the "development of e-government," the 

"creation of transparent tracking systems," and the "obligation of the state to provide an electronic 

receipt" are essential. As long as these basic infrastructures are not in place, discussing "civil liability" 

and "compensation" will be a discussion in a vacuum. 

 

4.2. The Challenge of the Possibility of Compensation 

The second challenge, which arises after "proof," is the "manner of compensation." Let us assume that 

the claimant has overcome all evidentiary challenges and has proven "unjustified delay," "fault of the 

state," "occurrence of damage," and "causation." The fundamental question now is: "What" and "to what 

extent" must be compensated? This question is far more complex in the digital economy, where damages 

are often "intangible," "future," and "probability-based," than in the traditional economy. The first 

challenge at the stage of compensation is the "method of quantifying damages." In traditional material 

damages, quantifying loss through "reference to the market price" or "official expertise" is relatively 

straightforward. But how can the "value of a lost opportunity" or the "price of a chance of success" be 

quantified? To answer this question, various methods have been proposed in the economic and legal 

literature. The first method is the "Discounted Cash Flow" method, based on which the "present value 

of the future profits the startup has lost" is calculated. Although this method possesses mathematical 

precision, it is based on "hypothetical predictions" of the future, and in emerging digital markets where 

"uncertainty" is very high, it lacks significant reliability. The second method is the "comparative 

method" or "benchmarking," based on which the "value of the claimant startup" is compared with the 

"value of similar startups that received their licenses on time." Although this method is simpler and more 

tangible, finding a "completely similar startup" in digital markets is difficult. The third method is the 

"method of the judge's discretion to determine equitable damages." In this method, the judge, taking into 

account "all the circumstances of the case," including the "amount of investment made," the "size of the 

target market," the "competitive position," the "chance of success," and the "length of the delay," 

determines a "fair amount" as damages. This method, known in French law as the "equitable assessment 

of damages," seems more suitable for digital markets, where "uncertainty" is high, due to its "flexibility" 

(Fairgrieve, 2003). However, this method also faces the criticism that the "broad discretion of the judge" 

can lead to "legal uncertainty" and the "issuance of conflicting judgments." 

The second challenge at the stage of compensation is the "type of remedy": should the damage be 

compensated "pecuniarily" or "non-pecuniarily"? In the traditional tort system, "pecuniary 

compensation" is the principle. However, in some cases, "non-pecuniary remedies" may be more 

appropriate or complementary to "pecuniary compensation." For example, "ordering the state to 

immediately issue the license," "ordering the public issuance of an official apology," "ordering the 

reform of administrative processes," or "ordering the provision of special facilities to the injured startup" 

can be awarded as "non-pecuniary remedies." In French law, the Council of State, in cases where 

"annulment of the decision" or "compulsion to perform a duty" is insufficient for full reparation, also 

awards "pecuniary compensation." This combined approach, which may be termed "dual reparation," 

could serve as a model for the Iranian legal system (Deguergue, 2006). The third challenge is the "source 

of financing for the compensation." If the state is ordered to pay substantial damages, from where should 

these sums be provided? Should they be paid from the "public budget," which would mean "imposing 

the cost of the state's error on all citizens"? Or should they be provided from the "specific budget of the 

offending institution," which could lead to a "reduction in the incentive to serve" and "fear of decision-

making" in that institution? To resolve this challenge, modern legal systems have resorted to 

"compensation funds" and "state civil liability insurance." The creation of a "Fund for the Compensation 
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of Damages Arising from Delay in Issuing Digital Licenses," financed through "administrative fines," 

"regulatory fees," and "government appropriations," could be a practical solution to this challenge. 

Furthermore, "compulsory civil liability insurance" for regulatory bodies could also contribute to "risk 

distribution" and "guaranteeing the payment of compensation." 

The fourth and perhaps most neglected challenge is the "problem of delay in compensation." In the 

Iranian judicial system, which itself suffers from "undue delay in proceedings," an injured startup may 

wait years for a "final judgment" and its "enforcement." This "double delay" can lead to the "certain 

bankruptcy" of the startup and render "compensation" "futile." As the saying goes, "justice delayed is 

justice denied." To address this challenge, it is essential to "create expedited and priority compensation 

mechanisms" for claims in this area, to "provide for a specialized arbitration body" for the swift 

resolution of disputes, and to "issue interim orders" to prevent further damage. Moreover, "obliging the 

state to pay damages for delay in payment" (damages arising from delay in paying the compensation) 

could also reduce the "state's incentive" to "delay the enforcement of the judgment." 

 

4.3. Relationship with Other Legal Institutions 

State civil liability for licensing delay does not operate in a legal vacuum but interacts, and sometimes 

conflicts, with numerous other legal institutions. Analyzing these interactions is essential for designing 

a "coherent legal system" and "avoiding the overlap and conflict of institutions." The first and most 

important relationship is the "relationship between state civil liability and the criminal liability of 

employees." According to Article 576 of the Islamic Penal Code (Discretionary Punishments), "any state 

employee who delays or neglects in the performance of their duties" shall be sentenced to imprisonment 

or dismissal. This article criminalizes "delay" and "negligence" and prescribes "criminal punishment" 

for them. The question is: what is the "relationship between this criminal liability and the civil liability 

of the state"? Is the "criminal conviction of the employee" necessary for the "establishment of state civil 

liability"? Or can state civil liability be established "independently" of the criminal liability of the 

employee? The answer to this question goes back to the "theoretical basis" of state civil liability. If the 

basis of liability is the "personal fault of the employee," "proving criminal fault" will be necessary for 

"proving civil fault," and the "criminal acquittal of the employee" will lead to the "civil acquittal of the 

state." However, if the basis of liability is the "risk theory" or "strict liability," the "civil liability of the 

state" will be completely "independent" of the "criminal liability of the employee," and even in the event 

of the "criminal acquittal of the employee," the state will still bear "civil liability" (Katouzian, 2008). 

The second approach seems more compatible with the "requirements of the digital economy" and the 

"difficulty of proving personal fault in complex administrative processes." Accepting the "independence 

of state civil liability from the criminal liability of the employee" allows the injured party to bring a 

claim directly against the state and seek compensation without needing to prove the "criminal fault of a 

specific person." This approach is also consistent with the "risk theory" and "distributive justice." 

The second important relationship is the "relationship between state civil liability and the disciplinary 

liability of employees." Under employment laws and regulations, employees who commit "delay" or 

"negligence" in the performance of their duties are subject to "disciplinary punishments" such as 

"reprimand," "salary deduction," "temporary suspension," and "dismissal." This disciplinary liability is 

"complementary" to state civil liability and can contribute to "preventing the recurrence of the violation" 

and "improving the performance of the administrative system." However, "disciplinary liability" should 

not be considered a "substitute" for "civil liability." The "punishment of the offending employee," 

although it may satisfy the "injured party," does not compensate for the "damage suffered." Therefore, 

"disciplinary liability" and "civil liability" should be applied "in parallel," not "in lieu of one another." 

Furthermore, the "relationship between state civil liability and the action for annulment of an 

administrative decision in the Court of Administrative Justice" is also worthy of consideration. Under 

the Law on the Court of Administrative Justice, individuals may request the court to "annul unlawful 

decisions and actions of the state." The question is: if the "licensing delay" is treated as a "negative 

decision" or "refusal to perform a duty," can the injured party first refer to the Court of Administrative 

Justice and request the "annulment of the decision" or "compulsion of the state to perform its duty," and 

then, based on the court's judgment, bring a "civil liability claim" in the general court? Or is the "civil 

liability claim" completely "independent" of the "action for annulment of an administrative decision"? 

Current judicial precedent accepts the "independence" of these two claims, and the injured party may 
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bring both claims "simultaneously" or "independently." However, the "annulment of the decision" or 

"compulsion to perform the duty" in the Court of Administrative Justice can be invoked as "evidentiary 

proof" in the civil liability claim and facilitate the "proof of fault" (Zarei & Abbasi, 2019). 

The third relationship is the "relationship with the institution of arbitration and alternative dispute 

resolution." Given the "undue delay in proceedings" in the Iranian judicial system, "specialized 

arbitration" can be proposed as a "faster and more efficient method" for resolving disputes arising from 

licensing delays. The creation of a "specialized arbitration body in the field of digital businesses," 

composed of "jurists," "economists," and "technology specialists," could contribute to the "swift," 

"specialized," and "low-cost" resolution of these disputes. Moreover, "mediation" and "conciliation" can 

also be used as "pre-trial" methods for the "amicable settlement" of disputes. Finally, the "relationship 

with international institutions" is also worth mentioning. In the era of the "globalization of the digital 

economy," foreign investors who invest in Iranian startups may resort to "international arbitration" in 

the event of a licensing delay. The "bilateral investment treaties" that Iran has concluded with many 

countries typically include the "obligation to provide fair and equitable treatment" and the "obligation 

not to expropriate without compensation." "Unjustified licensing delay" can be treated as a "breach of 

fair and equitable treatment" or "indirect expropriation" and expose the Iranian state to "international 

responsibility" and "orders to pay substantial compensation." This risk creates an "added incentive" for 

the state to "reform the administrative system" and "reduce delays" (Craig, 2015). 

 

5. Conclusion  
The present study, aimed at a fundamental analysis of state civil liability for damages arising from delay 

in issuing digital business licenses, has explored the theoretical and practical layers of this emerging 

issue. In a world where the digital economy is redefining traditional legal concepts at an unprecedented 

pace, "time" has evolved from a neutral and peripheral element into a "strategic asset" and a 

"fundamental right." In such a context, a licensing delay is not a simple administrative inefficiency but 

a "harmful act" with devastating consequences for startups. Nevertheless, Iran's legal system remains 

trapped within the traditional frameworks of civil liability, which are based on "positive material acts" 

and the "personal fault of the employee," and has proven incapable of analyzing and compensating 

damages arising from "delay." 

The findings of this research can be summarized in three main axes. First, at the level of "theoretical 

foundations," this study demonstrated that the traditional foundations of state civil liability, particularly 

the "fault theory," are alone insufficient for analyzing liability arising from delay and must be 

supplemented by more modern theories such as the "risk theory," "strict liability," and the "theory of 

equality before public burdens." Among these, the "risk theory," due to its compatibility with the speed-

driven nature of the digital economy and its independence from the need to prove personal fault, 

possesses a higher justificatory capacity. Moreover, the doctrine of the "right to time," as an emerging 

theory in modern law, can provide an independent basis for claiming damages for "waste of time." This 

doctrine is also reconcilable with the jurisprudential rules of "destruction," "causation," and "no harm," 

and possesses the capacity for indigenization within the Iranian legal system. 

Second, at the level of the "pillars of liability," this research revealed that "licensing delay," in terms of 

its nature, is not a passive "omission" but a "positive act arising from misfeasance," rooted in the 

defective design of administrative processes, the failure to allocate sufficient resources, and the 

inefficiency of bureaucratic systems. In the area of "damage," the most important types of damage in 

these claims are "pure economic loss" and "loss of chance"—damages whose proof is accompanied by 

considerable difficulties under the traditional tort system. In the area of "causation," the principal 

challenge is "proving the exclusive link between the delay and the ultimate damage," a challenge that 

can be overcome by adopting the "loss of chance" doctrine and shifting the subject of causation from 

the "ultimate damage" to the "reduction of the chance of success." 

Third, at the level of "legal challenges," this study demonstrated that the "information asymmetry" 

between the state and the citizen, the "difficulty of quantifying damages" in the digital economy, "undue 

delay in proceedings," and the "ambiguity in the relationship between civil liability and the criminal and 

disciplinary liability of employees" are the most significant obstacles to the realization of state civil 

liability in this area. The solution to these challenges lies in the "shifting of the burden of proof," the 

"adoption of the loss of chance doctrine," the "creation of expedited compensation mechanisms," the 
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"development of e-government," the "acceptance of the independence of civil liability from criminal 

liability," and the "establishment of a specialized arbitration body." 

The ultimate conclusion of this research is a call for a "paradigmatic shift" in the law of state civil 

liability in Iran: a transition from the "immunity theory" to the "accountability theory," from "personal 

fault" to "strict liability," from "mere material damages" to "compensation for waste of time and loss of 

chance," and from "traditional litigation" to "specialized dispute resolution." This shift is not a 

"theoretical luxury" but a "practical necessity" for the survival of the digital economy and the 

preservation of the trust of economic actors in the country's legal and administrative system. In an era 

where "speed" is the key to survival, "delayed justice" is not only not "justice" but itself a double 

"injustice." 

 

Recommendations 

Based on the findings of this research, the following recommendations are offered at three levels: 

legislative, judicial, and executive. 

At the legislative level, the first and most important recommendation is the "enactment of a 

comprehensive State Civil Liability Act," in which "delay in the performance of legal duties" is 

explicitly recognized as an instance of "harmful act," and the "foundations of liability," "pillars," "types 

of compensable damage," and "procedure" for such claims are clearly defined. This Act should 

recognize the "loss of chance" doctrine as a "general theory" in Iranian tort law and declare "waste of 

time" as an "independent compensable head of damage." Second, the "amendment of sectoral laws and 

regulations" related to digital businesses is essential. In this regard, "specific and binding legal 

deadlines" for issuing all digital licenses must be established, and a "civil enforcement guarantee" for 

exceeding these deadlines must be provided. For instance, an article could be added to the "Electronic 

Commerce Act" stipulating that "in the event of failure to issue a license within the legal deadline, the 

state is obliged to compensate the applicant for the damages incurred." Third, the "creation of a 

Compensation Fund for Damages Arising from Delay in Issuing Digital Licenses," financed through 

"administrative fines," "regulatory fees," and "government appropriations," could serve as a "guarantee 

for the payment of compensation" and "reduce pressure on the public budget." 

At the judicial level, the first recommendation is the "development of judicial precedent" in accepting 

the "loss of chance" doctrine and the "theory of shifting the burden of proof." The Supreme Court could, 

by issuing a "unifying precedent," guide the courts towards accepting these doctrines and facilitating the 

proof of damage for injured parties. Second, the "establishment of specialized branches" within the 

Court of Administrative Justice and the general courts to hear "digital business claims" is essential. 

These branches should be composed of judges familiar with "information technology law," "digital 

economy," and "state civil liability." Third, the "compilation of a guideline for the assessment of 

damages in digital claims" by the Judiciary could contribute to the "creation of a uniform practice" and 

the "reduction of conflicting judgments." This guideline should explain the "methods of quantifying 

damages," the "criteria for determining the lost chance," and the "manner of using expert evidence." 

At the executive level, the first and most essential recommendation is the "development and completion 

of e-government" and the "creation of transparent systems for tracking license applications." Unless the 

"technical infrastructure" for the "accurate recording of the date of application," "transparent tracking 

of the process," and "documentation of measures" is provided, it will be impossible for injured parties 

to prove "delay" and "fault." Second, "training and empowering state employees" in the areas of "digital 

economy," the "importance of speed in administrative processes," and the "legal consequences of delay" 

can contribute to "preventing violations" and "promoting a culture of accountability." Third, the 

"creation of expedited dispute resolution mechanisms" through "specialized arbitration" and 

"mediation" can "reduce the burden of litigation on the judicial system" and "increase the speed of 

compensation." Fourth, "obliging regulatory bodies to publicly disclose performance reports," including 

the "average time for issuing licenses" and the "number of delays," can lead to "transparency," "public 

oversight," and "creating an incentive for performance improvement." Fifth and finally, the "design and 

implementation of a civil liability insurance system" for regulatory bodies can contribute to "risk 

distribution," "guaranteeing the payment of compensation," and "reducing the concerns of employees 

regarding the financial consequences of their decisions." 
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